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Telephonic deposition of ROBERT W. COOQK,

JR., Ph.D., taken by and b

o

fore Sandra J. Loonam, UCR,
Notary Public in and for the Commenwealth of Virginia,
pursuant to Rule 4:5 of the Rules of the Supreme Court
of Virginia, and by Notice to take Deposition,
commencing at 4:07 p.m., March 10, 2010, at the offices

o0f Setliff Turner & Holland, 4940 Dominion Boulevard,

Glen Allen, Virginia 23060.

Appearances:

SHAPIRQO COOPER LEWIS & APPLETON

By RANDALL E. APPLETON, ESQUIRE
artorney, of counsel for the plaintiff
appeared via telephone

SETLIEF TURNER & HOLLAND

By: GREGORY . HOLLAND, ESQUIRE
attorney, of counsel for the defendant
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ROBERT W, COOX, JR., Ph.,D.
was sworn and deposed as follows:
EXAMINATION

BY MR, APPLETON:

& Dr. Cook, can you hear me okay?
A Yes, ailr, I can.
0 My name's Randy Appleton. I represent Thecdore

Holliday. And I'm going to ask you some guestions about

your opinions in the case we currently have pending in

|

Richmond against CS5X.

oy

If you don't understand the guestion I ask you
whether because it's poorly worded or because it's by

telephone, let me know so you and I will be on the same

page. Okay?®

rirst of all, have you generated a report in this

A No, sir, I have not.
& Have vou performed any type of a present value

calculation concerning Mr. Holliday's economic loss due

to the infuries he suffered on the railroad?
A No, sir, I have noct
" So you have no opilnion right now as to what his

present —-- what the present value ol any future economic

lose he may suffer due to that injury?

HALASZ REPORTING & VIDIO



&8

4

o0

foont
(o]

[
e

o
A

]
[OY]

25

[0

B No, sir. I have not prepared a report that

£

contained an opinion with regards to ar

i}

1 amount of monevy.

G Okay. Have you discussed this case with any of
the other expert wilitnesses 1n the case?
A No, sir, I have not.

o Have you discussed with any factual witnesses in

B No, sir, I have not.
0 And as I understand 1it, your participation in

this case sclely deals with -- wlth economic 1ssues?

A Yes, sir; that is correct.
» And have you had a chance to read through the

expert designation that the railroad has provided in
this case, which apparently summarizes your

participation?

P2y Yes, sirn, I have.

0 Is that designation accurate?

B Yes, sir, 1t is.

9] Is it complete?

B I believe it is, although vou may ask me Some

gquestiocns today that would make me change that answer.
But I anticipate that it i1s complete.

J Okavy. And have there been any changes tTo your CV
within the last, I don't know, Two or three months?

i) No, sir.
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9 Doctor, there were a couple of things on your TV,
and T sent Mr. Holland a letter dated February 15th. I

wanted to see 1f I could get some coples of some of the
things that vyou had listed. Has he had a chance to go

through that letter with you?

g

iy Mr., Holland did not. I recelived an e-mailil from

one of his colleagues here, Ms. Hatz, I believe it was
G Qkay.
A And in that e-mail, the letter was attached.
O And there were six, either it looks like

presentations or articles that I was reguesting. Do you

k

Iz

low whether or not you have those records available to

vour

O In the letter on --

yiy One moement. Let me turn to 1t.

o Okay.

B, (Witness i1s reviewing the document.) Yez, there

were six. I'm sarry. I thought there were more than

il

I have and sent a copy of number © by e-maii TO

¥

the Setliff & Holland Firm. The others, I don't have.

", Okavy.

MR, HOLLAND: Wag that not =sent to you,
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MR. HOLLAND: We'll send it to vou.

MR. APPLETON: Oka

ke

MR. HOLLAND: The one that that Dr. Cook
caid he had; he didn't have all six.

MR. APPLETON: Right, I understand. It was
just the last one. And that's fine, 1f he doesn’'t havé
the other ones.

BY MR. APRLETON:

O Doctor, does anybody else have any of the records
concerning the cother articles or the other
presentations?

A You mean the text 1tself?

O Well, I don't know 1f there’'s a text or not. It
looks like some of them were presentations that you made
at professional assoclation meetings. And 1 didn't know
if there were -- was an outline or if there was actual
rext material that was generated in connection with
those presentations.

A Some of them, there would be Text. Scome of them
are published in the proceedings of the seminar, not all

of them. I don't have those procesdings anymore. I can

try to find them if you would like.

HALASZ REPORTING & VIDEO
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o I don't know -- 1 mean, c¢an I ftry to find them:
or do vou have better access to them tThan I would?
A I don't know 1f anybody can find the ones from

"83 to 84,

& Yeah,
A But, vesz, I would have certainly easier access
than you would. I'm -- I'm Just not certain I'1L bhe

able to reproduce them. But I'1Ll certainly ftry.
o T mean, don't kill vourself trying to find them.
But if yvou could, I wouldn't mind taking a look at them.

A I understand.

9 A1l right. And, Doctor, what I'm -- I'm just
going to go through the expert designation ultimately
and confine my examination to you ~- or of you to this
case. But initially, I'd like to get some general
understanding from you. You've ~-- you have reviewed
Dr. Strangeways' report?

A Yag, sir, 1 have.
® Do you take issue with the methodology that he
employed to evaluate or to assess Mr. Hollliday's

economic loss as present valiue?

iy Yeg, sir, 1 do.
o Tell me what issues you take with the

methodology.

B Well, as & precursor to that answer, I was guided

HALASZ REPORTING & VIDEO
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by two things -- I'm always gulded by two things -- 1
mean, this 13 a forensic sconomic analysis. So there

are certalin rulesg that 1 need to abilde by in The, you
knew, tThe forensic or the legal venue.

But the second one 1s, can we acceplt what was
done 1n this report or any report with a reasonable
degree of economic certainty. That's the gquestion
you're always asked. And second, is the methodgology or
methodclogies utilized, are they consistent with the
generally accepted methodology in the professicn. S50

-

that was sort of the guideline I set up for myself.

B And then as I read through the report, 1 make a

decision whether or not, one, 1t can be accepted with a

e
=
O
9]
s
)

reasonable degree of economic certainty; and,
corollary to that, is the methodology utilized in the

-

profession. And that's how I develop any critigue I
develop.
i Okav. And having esstablished those Lwo

predicates, what lssues do you take with Dr.
Strangeways' methodology?

A We can turn —-- I had it in front of me. I'm very
SOTTY. If we turn to his report, that would be the

easiest thing to do.

0 A1l right. As we're turning to his report, do

HALASZ REPORTING & VIDEO
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you take issue with the utilization of the real intere:

rate method of determining present valua?

So the general type of methodology he emploved,
you agree 1s acceptable? And when I say that, I don't
mean the specific facts that he utilized in this case,

but fust the general principle.

A The utilizetion of real wversus "nominal’™ interest

rates 1s fine, ves, sir.
o Do vou -- do you believe that the total offset

method is an acceptable way to determine pressant value?

A Ne, sir. There's no pbaslis in theory or fact.
i ODkavy. So do you prefer the real interest rate

method over the nominal interest rate method or vice
versa?

yi) I utilize the nominal interest rate method,
mrecause I have to make nominal calculations of actual
wages in order to calculate benefits and the like. So

always use the nominal versus the readl.

) Bre you familiar with -- with the United States

W

Supreme Court decision of Pfeifer versus Jones and
Laughlin Steel or Jones and Laughlin Steel versus

Pfeifer?

B I am, gir. Yes, sir.
0 And 1%'as bheen a while since I've looked at that

HALASZ REPORTING & VIDEO
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cpinion. Do you recall any dicta that the Supreme Court

1 Tion of the nominal

handed down concerning the util
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interest rate in establishing present value?

oy
e

interest rate in that

font

I believe 1t was a rea
opinion. And, again, I have not memorized the opilnion,
put I believe it went something like, 1t is okay -- the
words in it were not it is okay ~-- it's okay to use a 2
percent real discount rate, something like that. There
was ah actual number specified in the opinion.

o Do vyou remember, though, 1f that opinion
indicated a preference to the application of the real
interest rate method over the nominal Iinterest rate
method?

y2) T do remember that the interest rate specified -
T'm almost certalin was a real interest rate, that Z
percent number, 1 believe. I think it was 2 percent.

2 But what --

A It was a real rate. So that would obvicusly
imply that using the real rate was fine In that oplnion.
0 Right. But vou don't recall any dicta in the
opinion that indicated that the nominal interest rate
method was less preferable than the real interest rate
method?

yiy No, I don't recall it being a contest between the

HALASZ REPORTING & VIDEO
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o All right. So you utilized a different method to
determine present value than Dr. Strangeways?

A Yes, the nominal calculation versus the real
calculation. But that's not really an lssue as far as
I'm concerned, that is, I have criticism of
Dr. Strangeways using the real.

o Right, I understand. So your issue 1s with --
issues are with the factual basis or the factual

application of his principal to thi

-

A Some of them factual, not al

» Okay. Well -- and let's go

once agaln,

S casea?

i of them, no, sir.

through those. And

T'm just looking at the designation which I

think characterizes where you and Dr. Strangeways' part
company. But you were golng to get the report, and we
were going to go through Strangeways' report.

A T have it in front of me.

" Okay. And point -- point to me the differences
that you have with Dr. Strangeways in determining
oresent value in this case.

b A1l right. Under his basic methodology, it
begins his analysis with 1-A. And in 1-A, he says we
need to estaklish a base-year i1ncome. And he does that
in Table I of his report. You can see in Vable I,
879,598,

. Yes, for the calculation for the base earnings 1
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A Yes, This is Dr. Strangeways' estimate of what

would have been earned ~- Mr. Holliday would have esarned

in 2010.
. Right .
A And he takes that number, and he moves 1t to page

5, item number 12.

o Okay. Now, 1if I'm deoing this in a method that
vou think is disruptive or confusing, let me know. But
what I'd like to know at this point is if you calculated
Mr. Holliday's base-year income, how would you do it and

what would your bkase-year calculation be, 1f you can

tell me.

A I can. That was exactly what I was going to tell
YO

{ Great. Okay.

et Having pointed out what Dr. Strangeways had
done --

0 Uh-huh.

A ~= 76,598, I have a difference with that, so I

will ezplain the difference.
0 Okav.

B I have the Service and Compensation History
Statement from Mr. Holliday. It was one of the

documents ~- excuse me. Did yeou receive the overnight

HALASZ REPORTING & VIDEO
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package that I sent?

. I don't know the answer to that

B Oh, all right. Well, vyou had subpoenaed the
records

O No, I did receive what was your file,

2y ALl right. Okay.
In that file is the Service and Compensation

History for Mr. Holliday.

0 For the Railroad Retirement Board?

A Yes, SiY.

J Okay.

B And it shows the compensation annually from 1974

through 2Z0CG7.

» Right.
A And Dr. Strangeways, as you can see in Table 1,
extracted three of the years.

" Right.

E

g
2

0c4, 5 and 6 --

3
.
oy

ight.
A = only, So the guestion that I asked when I saw

that extraction was, would you utilize dust those three

vears and come up with a wage base that you would accept
with a "reasonable degree of economic certainty" -- you

know, is it reascnable to do that?

Right.

HALASZ REPORTING & VIDEC
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iy I also read the depositicon of Mr. Holliday. And
he explained in his deposition that 1%84 was an cutlier.

He had undertaken a particular assignment.

& You said 1984, did vou mean 20047

A Did I say -- I'm sorry, 2004 --

i Okay.

A ~= Wwas an outller.

o Okay.

B So what Dr. Strangeways has done is he has

utilized that as one-third, gave it a one-third welght
in the analyslis. But if yeu leook at the compensaticn
nistory, you can see that there 1s no year, even
converted to today's dollars where Dr. Holliday --
Mr. Holliday, excuse me -- earned anywhere near that
amount.

o sut -- but --
B If you look at the last two years, 1t appears
that, according to his deposition, at least the way [
read it, he had undertaken to be a pusher in the yard
rather than going on the road.

I looked at his tax returns, and I saw that
evidently he was on the road because he had unreimbursed
business expenses in '80 -~ in '90 -- pardon me -- 2004,
that he didn't have again in '5, '6. So it loocked like

there had been a change there.

HALASZ REPORTING & VIDEO
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So one way I could have approached the
reasonableness is to say, Well, you know, is it
reasonable to assume he would not have had tThe
opportunity to earn the $£84,000 under the special
circumstances again during his work 1ife. I wouldn'™t
have dcone that. T would have included the 84,000,

Eut I also would have included, at least the
other years since he became a locomotive engineer. I
believe that was -- I read Dr. Melberg's --

Mr. Meliberg's report.

o Yean, I was going to say, you gave him &
promotion.

A Right. and I can't believe the exact year, but
we -- T mean, L can't remember the exact vear, but [
think 1t was approximately 1990 that -- that he went

hack -- he was in management or something and became an

93]

engineer again.

So T would have included more years. T would

have included all of the years in which he was
participating in that particular craft just in -- as a
substitute for just three years, because '84 (sic) was
an outlier. And you're Just giving it too much welght,

] Other than considering the time frame that he was
in the particular craft that he was engaged 1n at the

time of his injury, do vou consider how far oulbt you were

HALASZ REPORTING & VIDEO
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1 projecting the future loss in consideratlon for the time
2 frame that you consider on the past wages?

3 B No, that wouldn't have anything to do with it.

4 £ Ckay.

5 A That was —-

o 0 So you look at solely the craft?

7 A Really, what vou try te do is you try to utilize
8 all of the information that you have. You don't pick

e and choose. T would have utilized everything from 1274
10 on, but I didn't think that would have besen reasonable,
11 because he wasn't -- he wasn't working in the same
12 craft. He didn't have the training and experience 1in

i3 1974 and '75 that he did by the time he finished his

14 engineer training -- went back to being a locomotive
15 engineer

ib o And vyou recognize the fact that the -- work on
17 the railroad is assigned by seniority?

18 A Yes, sSir. And thaet was ancther reason that --
19 you know, it tempered my thought here, Dbecause he must

jny

20 have chosen in 2005 and 2006 to do the work that paid

21 $59,000 to $60,000 when I presume, based on his 40~years
22 of seniority, he could have chosen much nmoxre lucrative
23 WOLK.

]
W

And do you know if there was any change in the

B2

rate of pay bhased on, apparently,., the 2007 contract that

HALASZ REPORTING & VIDEO



4

n

o0

<o

11

12

13

went into effect that Dr. Strangsways reiers to?

A 1 have not seen the contract. I don't know that
Dr. Strangeways has seen 1t either. And his footnote

says that he looked at -- let’s gee.

o I'm just -- I'm locking at the footnote on Table
L.
A I'm looking at the one, Locomotive Engineers and

Trainmen News. And this is on page 6. And I think
that's when he has referring in Table I to the

contract —-

v Unh-huh.
A ~-— the BLE Agreement, 2003 BLET Agreement,

Natlional Agreement 20077

v Yes.

A When nhe discusses the rate of increase that he
uses, the contract, the five-year collective bargaining
agreement that ultimately he uses to conclude the .5

percent per year ls reasonable --

A -- he says he got that from Locomotive Engineers
and Trainmen News. So 1 have not seen the coniract or
seen that news. But the answer to your guestion and
along with the way it hit, the -- there would be
increases involved in the rate of pay and those

incresses would be contained 1in the contract.

HALASZ REPORTING & VIDEC
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,,,,, 1 o Right. And do vyou know -~ do you know what those
z increases are?
3 iy No. But evidently, Dr. Strangeways does, because
4 he has utilized them in constructing his index of BLET
5 wages in Table I.
o G Ckavy.
7 A 30 that is the index that I would use to make the
B conversion. But I would not just have in the actual
9 wage column "4, 'S5 and '6. I'd have other years Lo
10 apply the index to, and we'd come up with a different
11 base earnings.
12 " and do yeu know what -- using the premises that
13 yvou Just identified, do you know what the base salary
14 would have been or -- based on your calculation?
15 A No, sir, 1 don't. But this table leads us to

16 another comment that I made in the designation, which

17 puzzlied me. I would have done this adifferently.
ig If you look at the table, seftting aside for a

19  moment on using three years. Let's just use the three

20 years that Dr. Strangeways used and for the moment say

21 that's ckay

27 8 Okavy.

23 A But what he did is, he constructed the index ug

24 to 2007 -- pardon me, 2006. That's how he came up with
25 the 870,072, 9o he took the years 2004, 2003 and 2006,

HALASZ REPCRTING & VIDEO
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and he indexed them to 2006 dollars. That's what he has

in the wages 2006 rate; do you see that column?

i I do.
J2y S0 what that means 1s, a man that made $84,037 in

"4, based upon the wage Ilncreases tThat I just

zoknowledged took place --

b

Yes.

A -- would be making $88,50% in 2006. A man that
made 559,083 would make 360,710 in 2006. That's what
the index is dolng for us.

03 Okay.

A So now we have three numbers in 2006 dollars.

And we're golng to add those numbers up and divide by
three and get 870,072,

) Tes.

A S0 now we have an average in 2008 dollars.

{3 Okay.

A We're going to take that average and make 1t 2010
dollars. And to do that, we use the index for 2007, '8,
"9 and '10.

3o if we took at 2010, what this tells us is if
we use the man's average wage in 2006 dollars,

570,072 -~

" Uh-huh
i) -— that man would make £7%,598 dollars in 2010.

U
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And the idea is this 1s 2010 dollars.

If you wanted to find 2010 dollars, what you would have

2010 --

3 UGh-huh.

P - divided that by 110.1, the index for 2004 -~
] Yes.
B --— and multiplied that by 3%84,037. Then you

would have taken the 131.8, divided by the 112.9% and

multiply that by 59,083,

0 Take me through that again. 131.8 divided by
110,17
B 112 -- well, that's right. What we're —-- this 1is

the idea: Look at 2004, Do you see the 110.17

. T odo.
A Consider that to be $110.10.
Clkavy.
B Look at 2010, do you see the 131.87
o T do.
A Consider that to be $131.80.
0 Gkay.
A S0 what this mean ig for every $110.10 that you
made in '04 --
» Right.
A -— you'd be making $131.80 in 2010.

HALASZ REPORTING & VIDEO
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0 Okav.
A So the way te figure it out iz take the 131.8,

22

divide by the 110.1, and that will give you the index up

2010. Does that make sense to you, sirn?

o It does. And when I do that, I come up with

.97, so I guess I would round it up to 1.127

B Not 1.97.
0O 1.3197.

A Right. There we go. OQkay.

0 So I'm going to round that up to 1.27

A If you did the math right, I haven't done it in
my head -- and then vou divide that by 84,037; and you!
get a larger number than 88,509%. Then you do the sane
thing for 2005, 131.8 divided by 112.9. Think of 112.9
as $112.90

) UGh=-huh.

i You know, you need 131.8 for 2010, and you do
that for every year. And then you have 1t all -- you

don't need the average for 2004, '5 and '6 to get to

2010, That's the di

“h
-

rerence.

i

3o I would not have done the indexing the sanme

And I would not have used the same three years.

would not nhave only used three vyears,

0 Okay. What --

L, 24 those are the two differences in the table

HALASZ REPORTING & VIDEO
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3 Bult the -- tThe underlving consideraticn that the
base vyear 1is determined by the rate of pay, which is

affected by contractural increases and availability of

work and the plaintiff's choice to work, those are the

et

three things that underlie what you and Dr. Strangesways

are attempting to evaluate with regards to future
earnings?
This 1s the

~ht word.

par

B Well, you -- you use the xi

~

difference hetweesn economists and, =zay, vocational
persons. Economists take people the way we Lind them.

1

You know, whatever choice you made, then that's what we

use.
. Right.
B So it appears that Mr. Holliday, althougih he

might have been able to make, perhaps, more than
£84,000, you know, he had 40 years of seniority, he had
chosen the job, the location, off the road and so on, he
had made a choice to make about $60,000 prior to his
iniury.

3o 1if I took him the way 1 found him, that's what

I'd use. I'd just use the two years.

y Would vou --
A But --
» Would yvou agree with me that by doing the

HALASZ REPORTING & VIDEO
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calculation that way, vyou would minimize any effect in

the future of him cheoosing to once again do the work

o~

that at one time garnered him $84,000°7

A Exactly, and that's why I sald in my earlier

A%

answer, I would reject that methodology I Just described
to you.
i Okavy.
A Because that would be Just as wrong &as
Dr. Strangeways, because now ['ve eliminated all
opportunity for him to choose that other job. You know,
it appears that he choose it once in, what, 20 years,
not once in three,

So you're right. It wouldn't be right to totally
eliminate that choice. But it is wrong to make 1t 33
percent of his choices --

£ Qlkay.
A -- you know, that's not representative. That's

what we're trying to get at here, what's resasonable.

o But as you and I are talking today, you can't --

ke

jo3

you can describe what the difference is in the

methodology, but you can't guantify the difference for

me?
A I can, but I have not done g0, no, sir. I'"ve not
made the calculation.

T will add, Mr. Appleton, after Dr. Strangeways

HALASZ REPORTING & VIDEDC
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has read what I've said today, he'll be able to do it.

. Well, I'm hoping I can do it.
B Well, I'm hoping so too.
0 Once 1 read what -- and I'm not -- and that's why

I'm not going to put you to doing the calculation. But
I was just wondering if you had it there in the front of

yvou, and you can tell me, sc I could -- you would save

me from doing it.

e

x I'm soryy. I have not done it. And that's a
compliment. When you said you, you know, hope you can
do it, I hope I've explained it, so, yes, sir, you
could.

Okay. Other than what you have described to me

as the issues vou take with the calculation of

zaues do

-

Mr. Holliday's base year earnings, what other
vou take with Dr. Strangeways, Dr. Cook?
23 All right. We can move on to page 5, item 12

again, We have the $79,5988, We've discussed that, how

that.

tF

I would differ in my calgulations o
0 Yes, we have.

right. The next thing is medical benefits.

E.....x

A Al

ot included here,

3

Now, Dr. Strangeways, although it 1s =z

-

what he has assumed is 1t would cost Mr. Holliday
$19,390 to purchase the medical benefits he had at the

railroad.
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Now, he has 16 -- Dy. Strangeways has $16,481
But if vyou read his text, you will note that that is 85

percent of the cost. In other words, the rallroad pays
55 and Mr. Holliday pays 15.
o Eight.

A So the total cost would be 519,320,

o Ckay.
2y So we're giving him 15 percent that's in his

wage. We're also giving him the 16,481. S50 the

question that, you know, passes Through my mind, is 1t

[o

reasonable that it will cost Mr. Holliday $19,3%0 --
he's a single person -- to buy a policy, a medical
insurance policy for himself.

Well, I think a little research would demonstrate

that's not reasonable. Now, T understand this is what

it costs the railroad psr employee. But that is not
what we're looking for. What we're looking for is what

would it cost Mr. Holliday. So I think that's

unreasonanle.

.

O Ckavy. Other than that thought, have vou done the

i}

research To see what a reasonable cost for medical

{

benefits for Mr. Holliday would be?

& If Mr. Holliday has taken disability, then he
would be eligible for the disability policy. I think
that's out of the -- I haven't lcoked up the rates
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o Well, yvou know there's a pretty big difference in

the coverage afforded b

>

v the disability -- by the

D

contractual insurance bhenefit that's avallable to
disabled and furleoughed emplovees as cpposed to the

fuli-time employees, don't you?

L

I Yes, sir. You are

)]

wactly right. And to do
this, 1f you wanted to be technically correct, what you
would do is you would try to replicate, you know, the
copays and so on in the policy that existed for him when
he was a worker. I understand that. And that's -- that
is a good observation on your part, yes, sir.

Sy I have not done that detalled an sevaluation.

But that's what should be done. So we oan see whether

W

or not it would cost him $19,35%0.
", Okay. And I'm not -- I deon't want to insult you

1

by this guestion, but -=- so it sounds to me like you're
guessing that Dr. Strangeways' figures are lnaccurate,
but you don't really know that they are.

A Well, I have seen the calculations made Dby, you

krnow, 1lnsurance personsg. Sometimes in these cases, this

5
vl
ot

gquestion will be addressed by another expert. 1

you're right given his -- you know, he'd have to Tiil
out a guestionnalre and so on. So I can't do that
specifically.

" Okay. Well, that's fair. And then what other
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issues do vou take?

A Well, the next i3 the 21,200 I woulildn't
subtract that, because ['ve --

o The work-related expenses?

A Yes, alr, because I've already sald that 1f we

1

took him the way we found him, he wouldn't have those

expenses., He'd be in the vard. I msan, the only
expenses J saw in his tax returns were in 2004, the yeaxr

when he was presumably on the road. So I'd have to be

consistent here 1f we use my methodology for the base

s

wages, it wouldn't be right for me to Dpe subtracting
1,200, which —--
o In -- I think that my recollection of this 1is

correct -- and I don't think you've seen
Dr. Strangeways' deposition testimony, Dr. Cook, because
I think we just took it last week.

But T believe his testimony was that that 51,200

represented what he calculated were Mr. Holliday's union
Y

dues
A Well --
O And presuming that union dues would not vary

betwesen yvard work or road work on the railroad, if that
is, in fact, what his annual union dues are, would that

be an acceptable work-related sxpense?

L

o

A Let see, I1'm trying to find the document in
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which you sent this document as a response —-- or
documents as a responses, And they were tLax returns, I
have them 1In my pile, one moment. (Witness 1s reviewing

. I may be able to save you all that 1f you could
just answer my guestion gensrally. Would you agree that

union dues would be an acceptable work-related expense?

B Yes. I'm so0rry. I thought you were also asking
me akbout the §1,200.

7 No. No . Let's -- whether or not it's $1,200 to
me at this point 1s not real relevant. ITf my
recolliection of what Dr. Strangeways testified is not
correct, L1t may be. But right now, I think that's what
he said.

B All right. That's fine. I agree with that,.

0 Ckay.

B That would be a continuing expense.

i And then anything else as far as paragraph 12 you
take isgsue with?

A The tax calculation is a difficult one. This is
one that we all face. And it's really difficult when
vou use the real lncrease method.

Mr. Holliday, in his last returns, after 2004,
when he no longer had presumably enough deductions to

itemize, he tock the standard deduction and exemption.

HALASZ REPORTING & VIDEOC
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Well, everything in the tax code 1g indexed to the
inflation rate. And that's something that Dr.

Strangeways has removed from his calculation. That'

oy

how you go from nominal toe real.
So every vear, your standard deduction rises as a
result of inflation. Fvery year exemptions rise as a

re

v}

result of inflation. Every year the tax brackets

adjusted as a result of inflation, Itf's calied bracket

S0 when vou do the nominal calculation, you know

the actual amount of taxable wage, where you can't tell

ot
st}
#

3 4are

that when you do the real calculation, bescause
on nominal values, not real values. And you can account

ey

for the changes in the deductions and exemptions and

bhracket creep.

So, technically, that tax return number 1s wrong.
Having said that, I don't know that it would really
contribute enough to the discussion to reguire

Dr. Strangeways to do that.

. And you know what I'm concerned about at -- once
again more than the amount is -- and you agree that for

A

that the net wages need TO De

6

purposes of this FELA cas

considered for the determination of present value?

el
=
T

=
}.__"
-4

do. And this is a forensic analysis, =0

the term net wages is tempered by, you know, the
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forensic idea.

5
4
s

Right. Thank vyou, Are fthere any ot

-

)}
components to the tax deducticon that Dr. Strangeways
should have considered that apparently he did not based
on his report? And what I'm trying to get to, Dr. Cook,
that's prebably a bad guestion, other than guibbling

1

with, perhaps, the math, do vou guibble with the method

-~

that he came up with to determine the taxes?

iy Well, I don't exactly know how he did it. But I
think what he did -- and this 1s what we were
discussing -- he took the current -- and he says that -~

current, current tax rates, current deducticons and
personal exempiion.

So you can't use the current, which in this case,

I guess, would be 2009 when he did it to do The taxes.
But, again, that's -- that's what 1 would use.,

o, Okavy.

A T would use tax rates, regulations, deductions

and personal exemptions. The problem is you just can't
use the current ones in the future. That's all.

. And it sound to me like vou have bigger issues
with Dr. Strangeways calculations than the issue on the

A I think so far the biliggest i1ssue that we have

discussed ~- the bilggest plural are the base-year
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inceme --
e Right.
B -=- and the guestion of the medical care. Those

are the big issues.
o Okay.

A The next one ls fTime. You know, now that we've
discussed the amount of money in item 12, whether or not

it should or should not be 575,881 —--

A -- well, now you have to consider time, you know,

present value as a time calculation.

. How far out you're golng to project for us?

A Yes, sir. That's right. Yes, sir.

o Okay.

A and Dr. Strangeways on page 8 in his item 19, he

.}

describes what he did. And ne sald he used the average

age of retirement for workers covered by the system,

a1

that wa one calaoulation he made.

83}

o Yes.
A And then he said, I used 65, which is "widely

perceived to be a standard retlrement age.”

Now, I wouldn't do that. And I wouldn't do that
for the same reason that Dr. Strangeways discusses in
item 17 on page 6. He goes to great -- in great detail

here to explain to us that what we should be doing hers

HALASZ REPORTING & VIDE



B

1s utilizing probabilities, probability to distributiocon
statistics And that's not what he's deoing in D oy B,

el

I don't know what he's doing in B, because I don’t know
what widely perceived means. But -- and there’'s planty
of literature that tells you 65 is not the "standaxrd

T

retirement age.

But what I would have done ias I would have

ot

itilized a statistical methodology, a probkabilit
distribution methodology for the work 1ife just like

Dr. Strangeways describes for the life expectancy. It's
the same idea.

I imagine you are familiar with the Skoog Taples
of work life expectancies for railroad workers, that's
what I would have used,

' And once again, can you guantify what the
difference would be?

B I can. Given the man was 58 years old and had
over 30 years -- almost 40 years of history behind him,

T cdoubt it would be two years difference between the

62 -—- it would 60.something. Somewhere between 60 and

61, so0 the magnitude of the effect iz not lardge.

& Okay.

B But now having that, the 65, I would reject.
o I understand that. And Lthis is a guesticn that's

really not just confined to this case, do you think that

HALASZ REPORTING & VIDEO
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the time frame that you used to project the ecconomlc

F

loss into the future is more reasonably calculated with
an elderly work force than it is a young work force? In
other words, would it be e®asier to project how long

somebody would work if they're 60 as opposed to 1f

they're 207

B Long-term forecasts are difficult, yes, sir.
Ckay.,
Fiy More difficult than a short-term forecast,

n
o2
i
|

because you've -- a man that has worked to age

pe

it's Just like age, the probability that I'm going to
reach age 64 1is 100 percent, I'm there. S50 to forecast

me being -- becoming 65 is much easier than forecasting

somebody that's 20 years old getting to be &5 --

0 Do you -—-
B -- because they have all of those years to die.

And it's the same way with The worker. I mean, you're
right there.

i Do you consider the -- let's say the plaintiff,
Mr. Heolliday, do you consider Mr. Holliday's discussions
with other employees or other family members as to how
long he thought he was going to work prior to the
injuries as having any relevance to determining his
work-life expectancy?

A I told my daughter today, 1 hope to live to age
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100, so I can see my grandchildren.

o Did you tell her how long you wanted to work?
a3 No
" BEacause that's what I'm asking vyou. I don't

think vyvou have much --

A No.

! -- you don't have control over when you're golng
to leave this Earth.

A Well, it's the same -- it's the same way with

worlk., T mean, vyou know, I understand your guestion, but

even this Daubert issue, you c¢an't do that in my

profession and not expect to some day be aexcluded, You
&

know, well, I asked the plaintiff or I asked the

defendant or whatever, how long they thought --

O Right.

A -- you know, that just doesn’'t get you over the
hurdle.

0 Ckay.

A and to do that, vou're really exposing yourself

to & lot of problems. But that was done many, many
Times in the past.

0 Right. And I think -- I think that's a fair
answer. So you -- the way I understand it, those

personal considerations may have some value outside of

the forensic realm, but you think that as far ag the
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e 1 forensic evaluatlion, it needs to be confined to
Z statistical resulits?

3 A I think the courts have said that.

4 2 Okay.

> iy And thaet's really a point of, vyeou know,

o embarkation between forensic analysis and our analysis.
7 We've got guidelines we have to -- we have gulidelines --
B excuse me -~ that we must conform to.

5 i Okav.
10 A ALl right. Let's see, Lhe next one ig -~ you
11 asked me about the discount rate --

1z o Yeg.

=
Lad
=

-—— item 18, Dr. Strangeways uses TIPS. Now,

for age &5 are

o8}

i4 that's fine, but he cannot say that TIP

i,

15 the generally accepted methodologies of the profession.

1lé They are not. He has force -- free to do that and give

I

17 a good reason why he thinks it's appropriate. But he
18 can't answer yes to i1s this generally accepted,
19 » What 13 generally accepted?

20 A Generally accepted are treasury bonds, long-,

21 medium=~, and short-term bonds, not TIPS,

23 A This is =-- this i1s a guestion -- the -- when
24 people ask me that guestion, you know, is this the

T

generally accepted, obviously, 1 always say yes. bBut

]
£
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they never say, how do vy

And the w

o

Vo owe Kn
Naticnal Asscciation for

surveys Oon an annual bas

issues, and Lhis 1s one

TIps and —--
v And it's been rej
A Yes, that's right

treasury bonds are fine.
protected securities her
treasury security. That

< Can you explain t

o

These securities
every year your lnterest

inflation. For example,

are many inflation rates.

the infliation rate, what

change in the CPIW for t

Well, it's zero for 2009
Jh-huh.

B It's going to be

2010 to 11, Interest I

So what we would

DU Krnow.,

e

)]
j

ow in my profession is the

o4

Forensic Economistas conducts

is asking people aboult these

of the guestions, do vyou use the

ected?

, in favor of the -~ now, the
But he's using inflation

e, a very specific type of

's -—- fhat's not used.

n
fav]

o me what the difference 1
are indexed to inflation. S50
payments rise or fall with
the "inflation rate.”
But when you and I speak of
we mean 1s the vear-to-year
he third qguarter of each year.

zerc it looks like for 2010,
ates are not zero percent.

be doing here is he's using like

o

a real rate, and he's saying, well, those rates will

change every vear based

HALASZ

on the inflation rate.
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Or another way of saying that 1s 1if the inflation

rate is zero, you kKnow, these rates won't change. Well,

a3

they will change. These are just newly ilssued
securities. We're Lalking about securlties that are
bought and sold in the secondary markst. There are just

z bunch of reasons why they're not used. They're just

9 And according to Dr. Strangeways' report, are
they paying .43 percent on a five-year bond; 1s that --

A Only if you held it for five y=ars.

0 Ckay.

A Remember, these are —- these rates are good To
maturity.

0 Right.

B 8o what happens 1f you had to sell this bond any
time betwesen the day vou bought it and the date of
maturity -—--

O Yes.

A -- the yield on it can be gulte different than

.43 percent. You don't have any idea what that yield

will he. It depends on the interest rates that exist on

that dav. You know, if the interest rates were -- 1I
real interest rates were, say, < percent, who wants a

pond that pays .43 percent?

o Right.
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Tt would be discounted. But 1f the interest

uld he worth

6]

ates were .2 percent, then this bond wc

L]

more because 1t's paving .43 percent. Sc these are
yield to maturity rates, not rates that exist on a daily
basils.

0 Do you have any idea what the rates are on the
short-, medium-, and long~term bonds that you've
identified earlier? And can yvou gilve me an idea of the
time Fframe as Lo what a short-term bond, a medium-term
bond and a long~term bond are?

B Well, if they've less than six months, they're
calied killls.

o Okavy.

B Anything over six months is a bond. You see,
they're issued multiple times each year. So 1f you
wanted to know, say, for the year -- let's see, how many
years did we go out here in Dr. Strangeways' table?
(Witness is reviewing the report.)

We go out to 2014, for example, 1'm looking at
Table II. Well, you can find a bond that matures in the

vear 2014. And you can find the yleld on that bond, the

1

vield to maturity.

it

So you can buy 1t today, hold it untii 2014,

u'd know

O

those bonds were ilssued some time back, and y

the interest rate. So you could overcoms all of these

HALASZ REPORTING & VIDEOC
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problems we're ftalking about.

1

0 So you would use the interest rate that would be

a3

pavabhle on a bond that matures in 2010, 2011 --

.

A And I'd find out what the interest rate was
today.

o Right. And then apply that interest rate to your

calcoculation?

Y Feor that vyear, vyes, sir.
0 Okay.
yiy Now, Mr. Appleton, again, this is an exercise

hetween Dr. Strangeways and I, but because of the
relatively short period of time here --

o Uh-huh.

A ~— and the small, nominal rates -- the rates are

very 1o0Ww.

» Right.
B This is not -- the magnitude of this effect is

not going to be large. But I'd do it differently, and
I'd do it differently because this 1s not generally

accepted. But when we do the arithmetic, I don't want
to mislead you that, you know, it's going to be tens of

thousanrds of dollars here.

And I don't take vour answer as indicating that,

R
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i I understand what you're telling me. And once
again, though, I'm interested as tc whether or not you

d-

can guantify the difference. You Just told me that 1it's

not going to be that big, but do you have any idea what
the rates would be that vou would apply?
A I think there ig ~- the one-year rates could ve

lower than .43 percent Today. And after 2015, I believe

2y But, again, we don't really -- we can't read the

report and tell exactly what rate that Dr. Strangeways

s

is using for what year, because he -- when he makes his

calculation, his present value calculation -~ this 1s in

Table IT.
o Yag,
A You know, he doesn't have the rates there. He

ust tells you, I use these rates 1in item 18 to make the

LS

reduction in Table II. You know, if you read item 18,
he says these have been used to reduce the future values
to present value.
Y I do see thatl.

A Well, it would have been helpful 1f he had a
column that said "rate.”™ And then we'd know the rate
that he used for each year.

0 Ckav. So based on reading his report, you can't
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really guantify what the difference would be anyway?

A You can't. But we could work backwards 1f we
knew the time.

i Right. Okavy.

B You know, it's an arithmetic exercise, so I could
figure 1t out.

2 Okay.

) You know, he might have weighted the five years
different than the seven, I don't know.

o A1l right. Any other differences?

A Well, there are two reports. That was the Ifirst
report -

9 Yaes.,

B -= that Dr. Strangeways provided.

9] Right. And then the second one considered

Mr. Melberg's opinions concexrning, I think, loss of

sarning capacity.

Now, again, this -- I guess maybe we would phrase
this to be a forensic economic versus an economic
problem, because I know from the documents that

r., Heolliday is receiving a pension.

W

& Right .
A You know, I['m not sure 1f it's disability gone to

retirement oy whatever. But he couldn't go out even if
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- i he had the capacity to earn this amount -- of this
2 amount of money, he couldn't go cut and earn 1t 1f he's
3 getting a disability pension. You know, there are
4 limits.
5 i Right.
o A So you have to take them off one or the other.
7 So I think what we're doing here is we'zre kind of
8 pretending that the pension deoesn’'t exist, and that

G allows us to make the deduction of either 17,500 or

10 23,000
11 . Right.
12 Fiy You know, economists would say, well, he's

13 getting $32,500 a month. So we ought To be reducing --

14 you know, we cught to ke subtracting 40 grand a vear.

15 o Right.

16 A Neither one of these two things. 20 ~- 1L mean,
17 that's -- you know, that's a probiem. But you address

18 that legally.

19 0 and that's a problem Mr. Holland and I work out
20 under the --

21 A That's right.

22 o -- Collateral Source Rule.

e

. Yes, sir. That's exactly right. That

bk

23 i

e

Yes, S
24 yvou will work out, and you will tell Dr. Strangeways and

I what to do.

™3
43l
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1 o But other than --
o 2 A Now, there 1s anocother opinicn, a competing

3 opinion with Mr. Melberg's, and that ocpinion 1s

4 Mr. Broughton.
5 L Yes.
o A and Mr. Broughton, I think, says that this

! gentleman could go out and earn 37,500, There's a third

8 opinion, and that opinion comes from a treating
G physician. I cannot remember his name -- let me
10 rephrase that, He may not be treating physician, a

11 physician. And his opinion is that this gentlieman could
12 go back to work as an engineer. So, yvou know, we have

13 to make a choice hers.

14 And I guess at the end of the day, 1t would
15 probably be more helpful for the Jjury to see each of the

=
(831

choices rather than just one of the choices -- pardon
17 me -- two of the choilces. S0 T would probably include
18 in addition to the 17,500 and the 23,000, the 37,300
19 offset for earning capacity.

20 » Okay.

21 A I think that's it. I hope I've covered

22 everything. And I hope I've deone it cleaxrly.

23 o I think that you have. I apprecliate your

24 patience.

25 Give me an idea, Dr. Coock, as to how often you do
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this. You gave me your information on your past
testimony, and 1 appreciate vou doilng that. But -- and
I don't really care what kind of eazrnings you have off
of this work. But give me an idea of percentage-wise oI
vour time how much this forensic work invelves.

A It -~ well, it deoesn't -- my total time, 1t
doesn't involve a large percentage, but of my work time,
it involves a large percentage.

Now, I am a professor emeritus. Two years ago, 1
took the early retirement program, gave up my tenure and
went back to work as an adiunct professor. 3o ags far as

t+he income that I earn, this is an important source of

income .,

o
o
(B
[oX

As far as whether or not I need it, 1 don't ne
a penny of it. I'm working so that I can uss a
bequest -- leave a beguest Lo my wiie and a particular

child that I have.

£y

) You're the first person I've ever talked to undern

¥

cath that told me they didn't need teo make any more
moneay.
A Well, I'm 64 vears old. I don't ~- for myself, 1

don't need to make -—-

» And that's why I --
A T just den't need to do it.
G And I'm -- and I don't care how much you make off
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— 1 of it. I'm Just trying to get a percentage, 1f this is
2 what you do a lot of your time, a 1ittle bit of your
3 time?
4 A Ne, I understand. And I understand why you need

5 to ask that guestion. And the answer is, yes, I do this

2 with a large portion of my working time. And the answer

7 is, yes, this 1s a large percentage of my incoma.

B o And --

9 A That's an honest answer.

1C 0 -- give me an idea as to how many times you have

il performed this type of assessment either for Mr. Holland

1z or any other of Mr. Holland's partners or assoclates?
13 A Now, when you gay "this type,” you mean FELA,

14 railroad work?

15 o Well, you know, I'm going into the bias with the
16 firm. So I'm really interested in any kind of cases

i7 that firm may have referred you to -~ or referred to

18 VOuU .

19 A I'm sorry, when vou sald, "any other firm," you
20 don't mean all the cases I've ever been involved in;

21 vou're just interested in the work with Mr. Holland?

2z o No. and when I -- and the reason -- I'm just
23 concerned about Helland -- I read through your cases.

24 And it looks like you've done work for both plaintiffs

K]
(93

and defendants; is that fair to say?
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B Yes, sirn.

S
i

it leooks like a largerxr

47

defendants, but you did have some plaintiff work in
there.

A Yes, sir.

. Aind so then I was interested in how much -- or
how many times you've testified either for Mr. Hoiland
or other members of his firm.

A I haven't testified very many times,. I don't
think for Mr. Holland's firm I've not heen to court for

Setliff & Holland.

Depositions are

faw

and far between.

You're the first perscon that's taken my
deposition in one of Setliff & Holland's cases in guite
a very long time.

9] Ckav. Wall, then that invites the guestion, how
many of these cases have you done for them if you
haven't offered testimony?

A A good number. I always have, you know,
something golng with Mr. Helland I would say. I don't
know off the top of my head. But if vyou look at the
list <of caseg -~

0 Yes.

A -~ you can see that there are a number thers that
say Setliff & Holland.

o Right. And I was just trying to get a feel as to
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what the ratio was with that firm as cpposed Lo the
other firms that vou've listed. And I can do that.
pi Well, that -- T understand. The weight 13 an

issue. A lot of the cases that I get from Mr. Holland,

I don't wind up doing anything. He

Lt

ust savs, I don't
think I'm going to need you to do what I thought ws were
golng to do. They settle or whatever,

S0 the other firms, usually, 1 have an

l,w‘\

engagement. Mr. Holland calls me on many cases, and we
fust don't wind up having a do a great deal.

o Okay. And in the CV that you sent me, you have
the American Economic Assoclation, Southern Economic
Association, Nashville Assoclation of Forensic

Economics, American Academy of Economics and Financial

Experts and the Institute of Management Scilences.

) Yas, Sir.
o Are you still members of all of those

organizations?

pEy I am, yes, sir.
o And what do you have to do to gualify to be a

member of those organizations?

REY Pay your dues.
o Okay. Have vou ever held office in any of them?
A In the Institute of Management Sclences, 1 have.

The others, I have nci.
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9 And what office did you hold?

A I held an office that had something to do with

{4

the programs. I put together the programs one year for
the -- the meeiing. But the others, no. And there's
no, you know, court qualification cor hurdlie or whatever
to get inte it.

o And do those organizations publish peer-review
materials?

A Yes, the Natlional Association for Forensic

Economists and the Academy, they both do. They also

have meetings. I participate in the mestings, make

Q

presentations, go to the seminars. The Institute of
Management Sciences publishes proceedings, which I have
publications in, and they also publish a journal.

The Amerilican Economic Association, I have not
published anything in that Jjournal. That 1s the
ultimate Journal.

MR. APPLETON: Okay. Dr. Cook, I don't
think I have any other guestions for vou.

THE DEPONENT: Thank you for your time.

MR. APPLETCN: Well, Mr. Holland may have
some .

MR. HOLLAND: ©No, I don't have any.

Do you want to read and sign your

deposition, or do you walve you signature?
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THE DEPONENT: That's up to you,
Mr. Hoiland Do vou have a preference?
MR, HOLLAND: No, I really don't.
THE DEPONENT: ALl right. Mr. Appleton,
Mr. Holland, I'm going to waive.
Mr. Appleton?
MR. APPLETOW: Yea, sir.
THE DEPONENT: I'm going to send you a bill
for 5500, which I'm sure vou saw in my fee schedule --
MR. APPLETON: I did.
THE DEPONENT: -- which is the minimum for 3
deposition; i1s that agreeable?
MRE. AFPPLETON: Yes.
THE DEPONENT: All right. Thank vyou, sir.
MR. APPLETON: Yes, sir. Thank you-all.
And further, this deponent saith not.

(Reading and signature waived.;

(Deposition

HALAZSZ
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was conciuded at 5:10 p.m. )
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COMMONWEALTH OF VIRGINIA AT LARGE, to wit:

I, Sandra J. Loonam, CCR, notary public in
and for the Commonwealth of Virginia at large, and whose

commission expilres May 3lst, 2012, do certify that the

-1

aforementioned appeared pefore me, was sworn by me, and
was thereupon examined by counsel; and that the
foregoing is a true, correct and full transcript of the

testimony adduced.
T further certify that I am neither related

to nor associated with any counsel or party to this

g

proceeding, nor otherwise interested in the event
thereof.
Given under my hand this 18th day of Maxrch,

2010, in Richmond, Virginia.

Ity

{f

f}} L {rI !l

W HE A7 WALARE o !
4 p f
‘S9andra J. Laénam, Notary Public

Notary Reglistration No. 290506
Commissioned as Sandra J. Martin

JP A —
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