[EDITOR’S NOTE: An excerpt of trial testimony of

a physician in an injury case.]
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The DISCOVERY DEPOS

M.D., taken before Medford W.
Professional Reporter and Not
State of Virginia at Large, d
Tuesday, September 21, 1999,
at 9000 Stoney Point Parkway,
pursuant to notice and agreem
accordance with the Rules of

the State of Virginia.

MR. ATTAWAY:
at approximately 5:25.
introduce themselves.

MR. FIRM ATT

Firm attorney and | re

Lewis, in this matter.
MR. GREGORY:
Gregory, | represent th
Tran3portation.
MR. ATTAWAY:
place the doctor under
THE COURT RE
raise your right hand,
affirm to tell the trut
and nothing but the tru
DR. FOSTER:

CRANE-SNEAD & ASS

W.C. FOSTER, M.

2 being duly sworn, testified as

ITION of W.C. FOSTER,
Howard, Regi3tered
ary Public for the
eposition taken on
beginning at 5:25 p.m.,
Richmond, Virginia,

ent of counsel and in

the Supreme Court of

We're on the record
Will counsel

ORNEY: My name is

present the plaintiff,

My name is Roger
e defendant, CSX

Would you please
oath.
PORTER: Would you
sir. Do you swear or
h, the whole truth,
th, so help you God?

| do.

OC., INC.

D., the witness, first
foliows:



3 DIRECT EXAMIN

4 BY MR. FIRM ATTORNEY:

5 Q Doctor, would y

6 jury your full name and your b

7 A William Christo

8 980153 MCV Station, Richmond, V
9 Q Could you summa

10 educational background, with an
11 medical training.

12 A T received a me

13 from the medical college of Vir
14 did a surgical internship until

15 orthopedic surgery residency fr
16 did a fellowship in musculoskel
17 from 1981 to 1982; and | was ce
18 Anerican Board of Orthopedic Su

19 Q Andofcoursey

20 practice medicine here in the C
21 Virginia?

22 A lam.

23 Q What does your

24 A Orthopedic surg

25 the medical and surgical manag

C @ E-SNEAD & ASS

1 bones, joints, and surrounding
2 structure suc@i as muscles, li
3 Q And do you oper

4 concerning that area?

5 A ldo.

6 Q Is Mr. William

7 yours?

8 A Heis.

9 Q Do you understa
10 degree of medical certainty?
11 A ldo.

12 Q Willyou so ans

13 A Twill

14 Q When did you fi
15 A | first saw Mr.

16 1998.

17 Q How did you com
18 A Mr. Lewis was r

19 of my partners, Dr. Vincent Da
20 treating him prior to my seein

21 Q And why did he
22 Lewis?
23 A Mr. Lewis had p

24  stioulder and some pain runnin
25 Dr. Dalton had been treating h
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pain for an injury to the tend

Mr. Lewis also had evidence of
bulging discs in his neck, whi

WN B

ATION

ou please tell the
usiness address.
pher Foster, Box
irginia.

rize for the jury your
emphasis on your

dical doctor degree
giniain 1976; | then
1977;1 did an

om 1977 until 1981; |
etal tumor surgery
rtified by the

rgeons in 1984,
ou're licensed to
ommonwealth of

specialty concern?
ery primarily concerns
ement of disorders of

OC., INC.

connective tissue
gaments and nerves.
ate regularly

Lewis a patient of

nd the term reasonable

wer my questions?

rst see Mr. Lewis?
Lewis on May 5th,

e to see him?
eferred to me by one
Iton, who had been
g him.

want you to see Mr.

ain in his right

g down his right arm.
im for his shoulder
OC., INC.

oris of his shoulder.
degenerated and
ch can also be a
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source of shoulder pain, and D
evaluate him for his neck to s
that might help alleviate his

Q And what histor

you when you first saw him?

A Mr. Lewis told
himself on December the 8th, 1
some kind of a railroad switch
Dalton had been treating him f
rotator cuff; and that he had
of 1998 for his rotator cuff d
continued to have pain in his
went down his right arm into h
into his long finger; he had b
physical therapy for his shoul
had gotten worse; he related t
had any of the above symptoms

December of 1997.
Q And did you per
A 1did.
Q And what did th
A | thought that

CRANE-SNFAD & AS

were painful for him; | though
of both the biceps and triceps
and | thought he had a diminis
triceps muscle, which is the b
of the arm, which would be ind
of nerve problem; and | though
diminished sensation in his lo
hand.

Q What was your

A | thought that
bulging discs between his fift
vertebrae and between his sixt
vertebrae.

Q Doctor, I'm go
chart. Can you point outtot
areas are.

A This would be

vertebra right here. The it
that and the bone below it wou
his fifth and sixth cervical v
little blue line down would be
sixth and seventh cervical ver
bones, and | thought those wer

and bulging discs that he had.

r. Dalton wanted me to
ee if treatment of
shoulder pain.

y did Mr. Lewis give

me that he had injured
997, while pulling on

; he told irle that Dr.

or an injury to his

had surgery in January
isease; he had

right shoulder that

is hand with nuffoness
een doing some

der but his symptoms
o me that he hadn't
prior to his injury in

form an examination?

at reveal?
motions of his neck
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t that he had weakness
muscles of his arm;
hed reflex of his

ig muscle on the back
icative of some type

t that he had some

ng finger on the right
diagnosis?

he had degenerated and
h and sixth cervical

h and seventh cervical

ing to hand you a
he jury where those

his fifth cervical

tle blue line between

Id be the disc between
ertebra. The next

the disc between his

tebra, those are neck

e the two degenerated
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Q Now I'm going

CRANE-SNEAD & AS

diagram and I'm going to ask if
that for the jury as to what th

A This actually is
lumbar spine, not the cervical
other than being larger the lum
reasonably similar. This area
representation of a disc. A di
of two structures: an outer are
fibrous tissue like one would t
ligament; t@ie inner structure
cartilaginous tissue, we often
consistency to something like c
disc bulges, as is showing here
portion of the disc bulges out
portion of the disc, which can
root as it exits from the verte
level.

Q Thank you. We a
Exhibit No. 1 and we move to ha

NOTE: The ab
diagram of vertebrae wa
Plaintiff's Exhibit No.

CRANE-SNEAD & ASSO

BY MR. FIRM ATTORNEY (Continui

Q Now, based on th
degenerative and bulging discs
what treatment did you arrange

A Mr. Lewis and |
possibility of surgical removal
fusion of those bones, which me
between the bones where the dis
bones to grow together. | disc
procedure and the complications
that he would call me if he wan
surgery.

Q And did you even
perform the surgery?

A Yes, | did.

Q And what is invo

A Anincisionis m
the neck. We go down beside th
esophagus, which is a tube that
to the stomach to the front of

to hand you another

SOC,, INC.

you can identify

at represents.

a diagram of the
spine. Although

bar vertebrae are

iS a 3chematic

sc is composed mostly
athat is dense,
hink of as sinew or a
is a much softer
relate its

rabmeat. When the

, some of the simple
into the ligamentous
impinge on the nerve
bral canal at that

Iready marked that as
ve that introduced.

ove-referred-to
s marked as
1.

C., INC.

10

ng)

is diagnosis of

at these two levels,
for Mr. Lewis?
discussed the

of the disc and

ans putting bone in
c was to get those
ussed with him the
and left it with him
ted to schedule the

tually schedule and

Ived in that surgery?
ade on the front of
e voice box and the
goes from the mouth
the spine. The discs
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are marked with a marker and an
that we know what level we're a
the disc and replace it with bo
where the disc was will not be
and it relieves the bulging por

C @ E-SNEAD & ASS

where it abuts the nerve root.

Q Andwasthisd
Mr. Lewis?

A That was done

Q Where do you o
used for these fusion procedu

A | obtainthe b

Q And is the pat
general anesthetic?

A The patient is
anesthetic.

Q Howdid Mr. Le

A Heseemedtot
satisfactorily in terms of hi
terms of his chronic course, t
some of his symptoms and didn’
his symptoms. The pain below
arm and hand seemed to be impr
around his shoulder was not si

Q Did he require
after the surgery?

A He has been tr
fairly regularly with pain med

Q What types of

A The most recen

CRANE-SNEAD & AS

was Tylenol No. 3 which is --
which are narcotic pain medica
Q Now, based on
obtained, your examination,
surgery, and your subsequent
an opinion as to whether or no
you described for Mr. Lewis we
railroad injury of December 8,
A |don't believ
itself injured his neck or cau
degenerate or bulge. | think
shoulder pain, which is what
what eventually led him to ha
on to a large degree. | don'
probably was the major source
symptoms and treating it did
them, but | think had he not
he probably would not have had

X-ray obtained so

t. We then remove
ne so that the bones
moving on each other
tion of the disc

OC., INC.

one at two levels for

at two levels.

btain the bone that's
res?

one from a bone bank.
ient placed under a

placed under a general

wis handle the surgery?
olerate the surgery

S acute course. In

he surgery improved

t improve others of

his shoulder into his
oved, ancl the pain
gnificantly improved.
additional medication

eated 3ince the surgery
ications.

pain medication?

t medication that | saw

SOC,, INC.

and soffie Percocet,
tions.

the history you

your findings, the
treatment, do you have
t the problems that

re related to his

19977

e that the injury

sed his discs to

though that the

he presented with, is
ving his neck operated
t think that his neck
of his 5houlder

n't dramatically change
had the shoulder pain
the neck surgery. To
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that degree, they're related.

Q Now, have you

Lewis?

A lhave.
Q And have you f

neck and hand problems?

A That's correct

CRME-SNEAD & ASS

Q Now, have you d
Lewis the possibility of him r

A | have.
Q And are you fam

job as a conductor and his dut

A | am as roughly

person who doesn't do the job
involved in the job can reason

Q And do you have

whether or not he can return t

A | don't believe
Q What kind of li

placed upon Mr. Lewis?

A | have limited

his right arm that he can do,
believe that he is going to be
carry heavy objects or do thin
switches like he was doing. |
walking and standing to some d
not as related to his neck as
medical problems. | have limi
stooping, twisting, and climbi
shoulder level.

Q Let me hand you

that a form that you completed

CRANE-SNFAD & ASS

A Yes. That'sw

and | found half of it.

Q Isthatan acc

limitations that you've impose

A |think thati
Q And do you bel

return to any kind of work?

A | think based

shoulder problems, medical con
a myocardial infarction, that
return to work.

Q Now, you menti

infarction, did you treat him

A 1did not.
Q Are you aware

continued to treat Mr.

ocus3ed mainly on the

OC., INC.

13
iscussed with Mr.
eturning to work?

iliar with his prior
ies?

familiar with it as a
and hasn't been
ably be, | suppose.
an opinion as to

o work?

that he can return.
mitations have you

the amount of use of
and that | don't

able to lift and

gs like pulling

have limited his
egree, although that's
it is his other

ted him from bending,
ng, and reaching above

a forrri, Doctor. Is
2
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14
hat | was looking for
urate reflection of the
d upon Mr. Lewis?
tis.
ieve that he's able to
on his neck problem,
ditions and history of

he's not going to

oned the myocardial
for that problem?

of his recovery?
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MR. GREGORY
of the question as lea

BY MR. FIRM ATTORNEY (Continu
Q Youcan go ahe
A I've seen him
occasions since he had it, s
recovered. I'm not specifical
medical implications of it.

CRANE-SNEAD & AS

Q Now insofar as
you just recited, is the myocar
factor in those limitations th

A ltis. Yes, |

Q And to what ext

A ldon't know ho
perfectly honest. | mean, It
strenuous activities. | think
is use of hi3 right arm, and t

infarction contributes to his o
But the major limitation that |
t@iat | think is impacting him
Q What do you see
A | believe he's
have right shoulder pain. | do
is likely to significantly chan
don't have enough information t
medical future in terms of his
heart disease.

Q Do you think hi
better or worse?

A ldon't think i

dramatically.
Q How about his f
is concerned?

CRANE-SNEAD & ASS

A | think it's mo
stable at current levels.
Q Will he continu
medication?
A 1think so.
MR. FIRM ATT

introduce the form tha
identified, as Exhibit
the questions | have.

NOTE: The a
dated 11/3/98 was mark

. Object to the form
ding.

ing)

ad and answer.

in my office on several
o I'm aware that he

ly aware of the
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15
the limitations that
dial infarction a

at you've imposed?
think it is.

ent?
w much, to be
hink it limits

his major limitation
he myocardial
verall limitations.
've placed on him and
is his right arm.

as his future?
going to continue to
n't believe that that
ge in the future. |

0 comment on his
diabetes and his

s shoulder will get
t will change

uture insofar as pain

OC., INC.
16
st likely to remain

e to require

ORNEY: | will move to
t the doctor's
2. And that's all

bove-referred-to form
ed as Plaintiff's
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Exhibit No. 2.

CROSS-EXAMIN

BY MR. GREGORY:

Q Dr. Foster, bas
was given to you, do you have
Lewis having shoulder pain bef

A That sounded li
me, so let me be a little obtu
history given to me, no, but b

CRANE-SNEAD & AS

that | have, yes.
Q Allright. So
you ariswered the history, base

told you, he never told you abo

he?
A Thatis correct
Q Now, you said b
of Mr. Lewis you have seen some

have shoulder pain before this

A That is correct

Q Do you also see
records you've been able to lo
pain, right arm pain before thi

A ldo.

Q ButMr. Lewisd
arm pain either, did he?

A Hedid not.

Q Isitimportant
patient, to be as accurate and
their past history as they can
treatment and your diagnosis?

A ltis.

Q For example, Do
of what might happen to a patie
terms of having pain or di3abil

CRANE-SNEAD & ASS

determined in part by what th

ATION

ed on the history that
any history of Mr.
ore this accident?
ke two questions to
se. Based on the
ased on information

SOC., INC.

17

as to the first where
d on what Mr. Lewis

ut shoulder pain, did

ut on -- independent
records that he did
accident?

evidence based on the
ok at that he had arm
s accident?

idn't tell you of the
for a patient, any

as truthful with
be in terms of your

ctor, your estimates
ntin the future in
ity or limitations is

OC., INC.

ey give you as a past
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problems

but

problem?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and present history of sympto

A That's correc

Q lguesstopu
they have to be, | guess, so
truthful as to what pain they
and the duration and the natu
correct?

A That's correc

Q Andltakeit
standpoint, there's no way fo

pain, per se, is there other

can see someone grimace, but

pain, you can't, can you?

A Painis very
have a since deceased ex-part
people that he couldn't see p
measure pain. Pain affects d
differently and there's no wa

Q And, Dr. Fost

think you said quite candidly

were not related to the acci

you think that he, you think

had the surgery had he not h

A That's correc

CRANE-SNEAD & A

ms; is that correct?
t.

titin layman's terms,
rt of accurate and

're reporting to you

re of it; is that

t.
then from a scientific
r you to determine

than the -- | guess

actually to measure

multifactorial. And |

ner who used to tell

ain. We can't see or
ifferent people

y to quantitate it.

er, you mentioned, |

that the neck

dent, this accident,

that he would not have

ad the shoulder

SSOC,, INC.
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Q Allright. Now,
changes you saw, that was pre-e
say, of the accident?

A That's correct.

Q Allright. And
a lay person would call it arth

A Yes.

Q Allright. Soh
changes that certainly they wer

December the 8, 199772

A Yes.

Q Now, in the sche
and you've just said it was of

opposed to the cervical section
very similar in terms of disc s
mentioned in termg of the -- wh
when you described sort of the
like interior of the disc, you
and it can impinge on a nerve,

A That's correct.

Q Butdid you see
case?

A | think so.

Q Butyou said you
-- there was no clear indicatio

CPANE-SNEAD & ASSO

this case, was there?

Yes, | think th

You think there

Yeah.

Okay.

That's as defin

sorry, I'm a gray kind of a pe
scan which showed bulging disc
ttie neural frame and where th
had symptoms of numbness that
consistent with where one of t

>0 >0 >

would have been impinged goes.

reflex in his triceps which wo
impingement of the second one
that | operated on. He got be
those symptoais after his surg
Now, when | did his
posterior ligament of his neck
actually see the nerve root it
remove that ligament and expos
would have subjected him to th
injury to the sleeve of the ne
for no benefit to him. Sold
nerve root. That's why | say
the X-ray studies and the clin

19

the degenerative
xisting, wouldn't you

degenerative is where
ritis?

e had arthritic
e there before

matic you gave us,
the lumbar section as
of the spine but
tructure, you

en you said that,
viscous or crabmeat-
said that can bulge
correct?

impingement in this

think so, you didn't
n of impingement in

C., INC.

20

ere was.
was?

ite as | can get. I'm

rson. He had an MRI
out into the area of

e nerve root goes. He

went into his hand

hose nerve roots that
He had a diminished

uld indicate

of those nerve roots

tter from some of

ery.

surgery, | left the
intact, so | didn't

self, because to

e that nerve root

e possibility of an

rve root or something

idn't actually see the

| think so. Based on

ical findings and the
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results of treatment, there is
rrtind that he had nerve root
never looked at his nerve root
Q Okay. So, Doc
qualification was you didn't s
as you said before, the sympto
Lewis would lead you to believ
impingement because he gave --
A No, he had phy
10 findings of diminished sensati
11 diffiinished reflex, and he ha
12 showed it.

O©CoO~NOUTA,WNPE

13 Q Allright. No
14 do any nerve conductivity stud
15 A No, | did not.
16 Q Allright. Wo

17 that's a definitive test that

18 conductivity of nerve, it woul

19 interms of --

20 A It'satestth

21 done for this because it's an

22 test which adds very little to

23 what's going on. The physical
24 and the MRI scan is what would
25 overwhelming majority of cervi

CRANE-SNEAD & AS

I and in very few people would we
2 conductivity test.

3 Q Now, you never

4 with a neurologist, did you?

5 A No.

6 Q And what is the

7 neurology?

8 A Neurologists de
9 injuries of nerves.

10 Q Of nerves, that
11 correct?

12 A That's correct.
13 Q And Mr. Lewis n
14 specialty?

15 A To the best of
16 didn't.

17 Q Also, he never
18 neurosurgeon either, did he?
19 A No, he didn't.

20 Q Allright. Wha
21 A They operate on

22 nerves.

SOC., INC.

21
no question in my
impingement, although |
. So | think so.
tor, so your
ee it, but based on,
ms given to you by Mr.
e that there was
sical examination
on in the finger and a
d an MRI scan which

w, for example, did you
ies on him?

uldn't you say, Doctor,
will give you
d be a lot more exact
at is virtually never
expensive, painful
our knowledge of
examination findings
be used in the
cal discectomy cases
SOC., INC.

22
actually get a nerve

had any consultation

specialty of
al with diseases and

's their specialty,

ever saw that
my knowledge he
had any consult with a

t do neurosurgeons do?
brains and spines and
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Q Onspines. And
operate in the cervical spine
A They do, but so

CRANE-SNEAD & ASS

do spine surgery, and I do a |
and do a lot of peripheral ner
So | don't think that there wa
available to him by having see

Q Do youever COn
neurologists?

A Occasionally.

Q Butyoudidn't
neurologist in this case?

A Didn't think |
this day think | needed one.

Q And you did sur
after seeing him once?

A That's correct.
alLy partners, whols also an or

number of occasions, and it is
practice when you're having ot
surgeons sending you patients
already been evaluated, worked
a procedure.

Q Now, in this ca
herniated disc, did he?

A No, he had a bu

Q Allright. And

for the jury what a herniated

[Remainder of deposition omitted]

many times they
area, don't they?
do orthopedists who
OC., INC.

23
ot of spine surgery
ve surgery for tumors.
S anymore expertise
n a neurosurgeon.
3Ult with
consult with a
needed one; don't to

gery on this gentleman

He had seen one of
thopedic surgeon, on a

common in a referral
her specialist
to get someone whols

up, and is ready for

se, he didn't have a

lging disc.

would you describe

disc is.



