VIRGINIA: IN THE CIRCUIT COURT 

PLAINTIFF’S CLAIMS BASED ON THE BOILER/LOCOMOTIVE INSPECTION ACT (LIA) AND AFFIRMATIVE MOTION IN LIMINE TO BAR OPINION EVIDENCE “INTERPRETING MEANING” OF A FEDERAL REGULATION
I.
INTRODUCTION
[omitted]
II.
DEFENDANT’S BURDEN IN REMOVING AN ISSUE FROM THE JURY IN A CASE BROUGHT UNDER THE FELA

Actions for violations of the Locomotive/Boiler Inspection Act (LIA) are prosecuted as actions under the FELA.  See, Green v. River Terminal Ry. Co., 763 F.2d 805 (6th Cir 1985).  The U.S. States Supreme Court has long emphasized that the showing of negligence required by a FELA plaintiff need not be great:  
	[T]he test of a jury case is simply whether the proofs justify with reason the conclusion that the employers negligence played any part, even the slightest, in producing the injury or death for which damages are sought . . . judicial appraisal of the proofs to determine whether a jury question is presented is narrowly limited to the single inquiry whether with reason, the conclusion may be drawn that negligence of the employer played any part at all in the injury.


 Rogers v. Missouri Pacific R.R. Co., 352 U.S. 500, 506-7, 77 S.Ct., 443, 488-49 (1957).  A motion for summary judgment under Virginia law, must be considered in conjunction with the mandates of federal law the U.S. Supreme Court has set forth under the FELA.


FELA jurisprudence on summary judgment is fairly uniform throughout the federal circuits.  The Third Circuit has opined that “a trial court is justified in withdrawing issues from the jury’s consideration only in those extremely rare incidents where there is a zero probability either of employer negligence or that any such negligence contributed to the injury of an employee.” Hines v. Consolidated Rail Corporation, 926 F. 2d 262, 268 (3rd Cir. 1991). The Hines, court held that “there can be a jury question of causation when there is evidence that any employer negligence caused the harm, or more precisely, enough to justify a jury’s determination that employer negligence played any role in producing the harm.”  Id.


The Sixth Circuit has similarly held that a jury question is created where there is any evidence of a Railroad’s negligence.  See, Bridger v. Union Railway Ry., 255 F. 2d 382 (6th Cir. 1966); See also, Rodrigues v. Delway Connection R.R., 473 F. 2d 19 (6th Cir. 1973).   The Fourth Circuit has similarly recognized that “remedial statutes [such as the F.E.L.A.] should be liberally construed and should be interpreted “when that is possible” in a manner tending to discourage attempted evasions by wrong doers.” Scarborough v. Atlantic Coast Line RR, 178 F. 2d 253 (4th Cir. 1949).



III.
REVIEW OF THE LOCOMOTIVE/BOILER INSPECTION ACT (LIA) 

A.
Language, Purpose and Intent of the LIA

The Locomotive Inspection Act provides:

A railroad carrier may use or allow to be used a locomotive or tender on its railroad lines only when the locomotive or tender and its parts and appurtenances – 
(1)
are in proper condition and safe to operate without unnecessary danger of personal injury;

(2)
have been inspected as required under this chapter and regulations prescribed by the Secretary of Transportation under this chapter; and


(3) 
can withstand every test prescribed by the Secretary under this chapter.

49 U.S.C. § 20701.


The primary purpose of the LIA is to protect railroad “employees and others by requiring the use of safe equipment.” Given that purpose, the Act “is to be liberally construed.”  Lunsford, 297 U.S. at 400, 56 S. Ct. at 506.  See also, Lilly v. Grand Trunk Western R.R. Co., 317 U.S. 481, 63 S. Ct. 347; Fritz v. Toledo Terminal R.R. Co., 293 F.2d 361 (6th Cir 1961).  In interpreting the LIA, the Supreme Court has held that “parts and appurtenances” encompass “whatever, in fact, is an integral or essential part of a completed locomotive, and all parts or attachments definitely prescribed by lawful order of [the Department of Transportation]...”  Southern Ry. Co. v. Lunsford, 297 U.S. 398, 402, 56 S. Ct. 504, 506 (1936)(emphasis added). In addition, the LIA imposes absolute liability (strict liability) on the railroad where a defect in those instrumentalities results in injuries to rail employees.  Strict liability eliminates any requirement of negligence, due care, or “notice” evidence. Here, Plaintiff will proceed to trial on the statutory/regulatory violations.  In the case at bar, Plaintiff was exposed to substantial amounts of diesel exhaust from defective windows and doors and other gaps in equipment, which allowed exhaust to enter the cab, and caused Plaintiff to sustain pulmonary injuries to his person, for which the Defendants should be held absolutely liable-once the evidence is heard by the trier of fact.


B.
How the LIA can be violated

Two avenues of liability are available for FELA plaintiffs claiming LIA violations, either through establishing that a defendant has failed to comply with Federal Railway Administration Regulations under the LIA, or by allowing a locomotive to be operated that is not in safe working condition. Hager v. Norfolk & Western Railway Co., 2006 Ohio 6580 (8th Dist. 2006) at 31 (Exhibit 9), (citing, Mosco v. Baltimore & Ohio R.R. 817 F.2d 1088, 1091 (Cir. 4, 1987); Reed v. Norfolk S. Ry. Co., 312 F. Supp 2d 924, 926 (N.D. Ohio 2004)).  45 USC 54.

C.
Violation of a Safety Regulation Establishes Absolute Liability Under 


LIA 


Although the Plaintiff is not required to prove a violation of a regulation to support a violation of the LIA, where a regulation is also violated, absolute liability is established under the Act.  No defenses are available to the Defendant, including contributory negligence.  Lilly, 317 U.S. at 486.   Defendant will not challenge the fact that under settled FELA jurisprudence, a proven violation of a safety regulation is a violation of the LIA resulting in absolute/strict liability. 45 USC 54-a (regulations); 45 USC sec. 53 (safety statutes).


D.
The Pertinent Regulations of the Department of Transportation


Regulations regarding the equipment at issue in the instant case, that is; the locomotive and the crew cab itself, have been codified by the Department of Transportation and provide in relevant part:

§ 229.7 Prohibited acts.
(a)      The Locomotive Inspection Act (45 U.S.C. §§ 22-34) makes it unlawful for any carrier to use or permit to be used on its line any locomotive unless the entire locomotive and its appurtenances – 
(1) Are in proper condition and safe to operate in the service to which they are put, without unnecessary peril to life or limb . . . 

§ 229.43
Exhaust and battery gases.

(a)
Products of combustion shall be released entirely outside the cab and other compartments. Exhaust stacks shall be of sufficient height or other means provided to prevent entry of products of combustion into the cab or other compartments under usual operating conditions.

(b)
[omitted intentionally]

49 C.F.R. §§ 229.7 & 229.43.


In the instant case, the testimony of Doe will be unequivocal.  His prior deposition and future trial testimony will clearly establish: 1) that “proper ventilation” was not provided in many of the locomotive cabs in which the Plaintiff was required to work, in that doors and windows were frequently ill-fitting and in disrepair; 2) that “products of combustion” i.e. diesel exhaust fumes, did, in fact and under a number of different circumstances, enter the locomotive cabs on many occasions throughout Plaintiff’s work with the railroad, including the fact that exhaust stacks were not of sufficient height to prevent fumes from entering the cabs or were operated with the stacks in front of the cab (called “long hood forward” operation); and 3) that the locomotives and appurtenances were not in proper condition and safe to operate without unnecessary risk of peril or injury. This testimony, combined with the testimony of the CIH Dr.  Doe, as well as the U.V.A. pulmonologist, will provide a strong prima facie case of regulatory/statutory violations.

IV.
THE EVIDENCE IN THE CASE AT BAR UNEQUIVOCALLY SHOWS THAT DEFENDANT VIOLATED FEDERAL SAFETY REGULATIONS AND IS THEREFORE SUBJECT TO ABSOLUTE LIABILITY UNDER THE LOCOMOTIVE INSPECTION ACT.

The testimony from Plaintiff’s case will prove that these specific regulations, 49 C.F.R §§ 229.7, 229.43 as well as the general statutory provision of the LIA, were repeatedly violated by the Defendant throughout Plaintiff’s years of service with the railroad, exposing him to excessive and unnecessary amounts of diesel exhaust, causing his diesel asthma.


Once Plaintiff has established that the Defendant railroad’s locomotive exposed him to diesel exhaust emissions, he must then only show that this violation, in whole or in part, caused his injury. This issue, as framed by the Supreme Court, is whether the employer’s violation of the LIA played any part, “even the slightest,” in causing Plaintiff’s injury.  Rogers, 352 U.S. 500 (emphasis added).  In keeping with the liberal construction afforded railroad safety statutes, the Supreme Court has held that the Plaintiff must recover if his employer’s violation was even a “contributory” cause of his injuries.  Coray v. Southern Pacific Co., 335 U.S. 520 (1949). Moreover, unlike common law Virginia negligence cases, the liberal pro-employee construction of the FELA does not require that medical evidence meet the typical “reasonable degree of medical certainty” threshold either. Sentilles v. Shipping Corp, 361 U.S. 107 (1959), discussed in separate Pre-trial Memo).  Dr. V., the Plaintiff’s board certified   pulmonary doctor was deposed for nearly 6 tedious hours by defense counsel, however he never wavered from his core medical diagnosis, to a reasonable degree of medical certainty, that Mr. Doe suffers from diesel induced or aggravated asthma.  RAILROAD surely will assert that Dr. V., and apparently every other expert offered by Plaintiff, is not capable of offering valid testimony.

A.
Plaintiff’s Uncontroverted Testimony Establishes that Diesel Exhaust Fumes Regularly Entered the Cab of Locomotives

Doe testified in deposition about the exposure of diesel exhaust fumes that he experienced while working for the Defendant:  This deposition testimony of diesel exhaust fumes regularly entering the cab will be corroborated by the testimony of several other of his former co-workers at trial.   


The Defendant has not, and cannot dispute that diesel fumes entered the locomotive cab in violation of 49 CFR 229.43; that proper ventilation was not provided in violation of 49 CFR 229.119; and each of these conditions present on Defendant’s locomotives created an unsafe locomotive, and created unnecessary peril for the Plaintiff in violation of 49 CFR 229.7. Violation of these Federal regulations led to a violation of the LIA.  Further the affidavit of Leonard  Doe rebuts the assertions of the Defendant as well.


B.
Partial Summary Judgment For The Rail Worker, Against A Railroad, Has Been Granted on Similar Facts


Recently, the Court of Common Pleas of Lucas County, Ohio granted partial summary judgment on the issue of a defendant’s liability in a matter with very similar facts.  See Battaglia v. Conrail, et al., Case Number CI 0200505191 (Lucas County 2007, Dartt, J.) (Exhibit 7). In Battaglia, the Plaintiff railroad worker filed a complaint alleging violations of the FELA, the LIA and 49 C.F.R. 229.43 for exposure to diesel exhaust while he was employed by the defendant Conrail (Conrail there was represented by Kendra Smith, one of RAILROAD’s defense counsel in this case). The Plaintiff (not defendant) moved for partial summary judgment as to the violation of the LIA (Ohio allows the use of depositions to support such motions). The court found that “[p]laintiff has clearly established through his testimony and that of [a co-worker] that he was exposed to diesel exhaust inside the cab during the court of his employment.”  See Order, Battaglia v. Conrail, attached.  The court went on to say that  “[s]ince Plaintiff’s deposition and his co-worker’s affidavit have sufficiently established that diesel exhaust fumes were released into the cab on a regular basis, the Court finds that Defendants have violated 49 C.F.R. 229.43(a)” Id. The defendant later filed a Motion for reconsideration which was subsequently denied.  Similarly, here Mr. Doe testified that he was exposed to diesel exhaust in the locomotive cabs that he occupied in the course of his employment for Defendant.  This exposure is a clear violation of 49 C.F.R. 229.43 and therefore the LIA.


In the case of Brink v. Consolidated Rail Corporation, Erie County Index No. 1999/3060 (Exhibit 8), Judge Flaherty of the Supreme Court of Erie County Ohio granted summary judgment to a plaintiff on facts almost identical to the case at bar.  (See, Journal Entry of Judge Thomas Flaherty, dated January 8, 2001, attached) (Ordering partial summary judgment on the issue of liability with trial to proceed on damages alone).  In Brink, the Plaintiff claimed that he was assigned to work on a Conrail locomotive which was not in proper condition and was not safe to operate without unnecessary danger of personal injury because diesel exhaust fumes were regularly being emitted into the locomotive cab. The Plaintiff alleged that he eventually developed respiratory disease as a result of his exposures while working on the defective engine. In the face of the undisputed unsafe condition of defendant’ locomotive and the violation of the very safety regulations at issue herein, Judge Flaherty granted partial summary judgment to Brink and ordered the trial to proceed on damages. 

C.
Absolute Liability Has Been Affirmed in Similar Circumstances.


Courts across the country have upheld numerous reported decisions against railroads for violations of the LIA based upon the mere presence of diesel exhaust in the locomotive cabs, recognizing the overwhelming authority from various courts that have held railroads absolutely liable for injuries sustained by their employees as a result of exhaust fumes leaking into the cabs of operating locomotives.  Hager v. Norfolk & Western Ry. Co., 2006 Ohio 6580, (citing, Norfolk Southern Ry. Co. v. Baker, 237 Ga. App. 292 (Ga. Ct. App. 1999) (Exhibit 10); Cutlip v. Norfolk Southern, (OHCA, 2003) (opinion attached) (Exhibit 11); Missouri Pacific R.R. Co. v. Brown, 862 S.W.2d 636 (Ct App Tx, 12th Dist 1993); Day v. Union Pacific R.R. Co., 2004 U.S. Dist. LEXIS 5902 (U.S. Dist. Ks 2004)). See also, Ball v. Consolidated Rail Corporation, 142 Ohio App. 3d 748 (8th Dist. 2001); Baltimore & Ohio Ry. Co. v. Slinger, 194 Ind. 442 (1923); Brink v. Consolidated Rail Corp., Index No. 1999/3060, Supreme Court of Erie County, Flaherty J, and see Battaglia, discussed above.


Further, courts have reached similar conclusions in various procedural contexts that where exhaust fumes are allowed in a locomotive cab, there is a violation of the LIA.   Day, 2004 U.S. Dist. LEXIS 5902 (U.S. Dist. KS 2004); Baker, 237 Ga. App. 292; Brown, 862 S.W. 2d 636.  These cases are informative on the issues presented herein, as it is well-settled that state and federal courts are bound to apply federal substantive law in FELA cases.  Dunn v. Consolidated Rail Corp., 125 A.D.2d 228, 509 N.Y.S.2d 33, 1986 N.Y. App. Div. LEXIS 62498 (1st Dept 1986)(citing, St. Louis Southwestern Ry. v. Dickerson, 470 U.S. 409, 411(1985); Norfolk & W. Ry. v. Liepelt, 444 U.S. 490 (1980)).


In Day, a US District Court held that under the LIA “a plaintiff need not establish a specific defect but need only show that the locomotive was not in proper condition and safe to operate without unnecessary danger of personal injury”, and therefore found that the Plaintiff therein had a viable cause of action under the LIA as a result of diesel exhaust entering the locomotive cab, Day, 2004 U.S. Dist. LEXIS 5902 at *11 (citing, Southern Railway Co. v. Bryan, 375 F2d 155, 158 (5th Cir 1967); Roth v. I & M Rail Link, L.L.C., 179 F. Supp 2d 1054, 1058-59 (S.D. Iowa 2001)).  There, the Plaintiff and his crew, just as the Plaintiff herein, were required to “operate the train backwards in a maneuver termed ‘long-hood forward,’ forcing the Plaintiff and his crew mates to travel with the exhaust stacks ahead of them.”  Day, 2004 U.S. Dist. LEXIS 5902 at *3.  The Plaintiff became ill and filed suit alleging that his illness had been caused by locomotive exhaust leaking into the locomotive cab through improperly sealed windows and doors. Id. at *4.  The court allowed Plaintiff to maintain his LIA claim. Id.  Here, the testimony is unequivocal that many of the locomotives on which Mr. Doe was required to work leaked diesel exhaust into the locomotive cabs on a regular basis, and many of the EMD locomotives he described during his deposition were (poorly) designed to be operated long hood forward, placing the exhaust stacks forward of the crew cab (see locomotive pictures, attached from Doe deposition).  This now obsolete engine design would be akin to a car manufacturer placing the exhaust pipe directly in front of the car hood.  Be reminded that until the last 10 years almost no freight engine supplied by RAILROAD was air conditioned. The regulations put forth by the Department of Transportation were violated by the Defendant herein for decades on a daily basis, establishing a violation of the LIA.  


Even more to the point is the case of Brown, 862 S.W.2d 636, in which the Plaintiff claimed to have suffered from injury as a result of his exposures to diesel exhaust while occupying trailing engine cab units, throughout his railroad career.  The evidence before the Brown court was that “in those trailing units, the crewmen were subjected to diesel fumes from the engines in front of them.” Id. at 637.  The jury concluded that the railroad had violated the LIA as a result of its failure to comply with 49 C.F.R. §229.43 because the only evidence before it demonstrated that exhaust fumes were, in fact, present in the cabs in which Brown rode. Id at 638.  This was true, despite the fact the much if not all of the fumes came into the second, trailing locomotives from another lead engine.


The appellate court rejected the railroad’s contention that the regulation provided only that exhaust fumes from a locomotive should not enter the cab of that locomotive and that keeping fumes out of trailing locomotive units was beyond the scope of the regulation.  Id at 639.  The court held that the interpretation urged by the railroad failed “to consider that crewman would be in other parts of the consist [complete train] or that smoke and fumes would need to be kept out of trailing units.” Id.  The court further observed that “the operating locomotive is not just one of the units in the consist but all of the units in the consist,” and as such, “the consist must meet the statutory requirement to be safe to operate without unnecessary peril to life or limb.”  Id.


The Brown court rejected the defendant’s defense of contributory negligence, finding that the LIA had been violated because “there was evidence that the engine consists were not safe to operate in the service to which the same were put.”  Id.  Throughout Brown’s career with the railroad, 49 C.F.R. §229.43 had been violated, the LIA had been violated and upon the railroad, absolute liability rested.  As in Brown, the deleterious exposures, in violation of DOT regulations and of the LIA, over the course of Plaintiff’s career, trigger the railroad’s absolute liability for the Plaintiff’s injuries.


The case of Norfolk Southern Railway v. Baker, 237 Ga. App. 292, is similarly germane to this case.  In Baker, Plaintiff’s decedent, a railroad engineer of eighteen years, died from nasopharyngeal cancer.  Id. at 292.  The evidence presented at trial demonstrated that Baker was exposed to diesel exhaust in his locomotive cabs throughout his railroad career and that his exposures were a contributory cause of his cancer and death.  Id.  Baker testified that diesel exhaust would regularly enter the operating cab of his locomotives from exhaust stacks placed forward of the cab.  Id.  As previously discussed, the testimony of the Plaintiff is unrebuttable in this regard.


The trial court refused the Defendant’s request to charge the jury on contributory negligence in the face of the “apparently clear and unambiguous standard prescribed in 49 C.F.R. §229.43(a) . . .”  Id. at 296.  The appellate court affirmed the ruling holding:
	Because there is nothing to refute Ms. Baker’s evidence that Norfolk Southern violated the LBIA’s regulation against diesel exhaust in its locomotive’s cabins and since there is proof that this violation contributed to the decedent’s death, the trial court did not err in refusing to give Norfolk Southern’s requested jury charge on contributory negligence.  In FELA cases based on a LBIA violation, contributory negligence cannot be considered in mitigation of damages. 


Id. Again in Baker, no specific incident was alleged.  The courts in Baker and in Brown, just as in Brink, held that the Plaintiffs’ exposures to diesel exhaust within the locomotive cabs they were compelled to operate by the Defendant railroads violated the specific safety regulations adopted by the Department of Transportation and, therefore, violated the LIA rendering the Defendant absolutely liable for the injuries sustained by the Plaintiffs.


In Hager, the Ohio Court of Appeals recognized that the mere presence of diesel exhaust and diesel fumes in the cab of a locomotive is a violation of the LIA. “Courts have held that exposure to diesel fumes in locomotive cabs is a direct violation of 49 C.F.R. 229.43, and thus a violation of the LIA.” Hager at *32 (emphasis added).  


The undisputed facts herein demonstrate that Mr. Doe was, on numerous occasions throughout his railroad career, provided with locomotives which emitted diesel exhaust into the cab of the in violation of 49 C.F.R. §§ 229.7, 229.43 and 229.119. Plaintiff has suffered permanent injuries to his lungs as a result of these exposures.  These facts can lead to only one, inescapable conclusion: that the Defendant herein has violated the regulations prescribed by the Secretary of Transportation, the Defendant has, therefore, violated the LIA and is absolutely liable for any injuries suffered by Plaintiff.   Contributory negligence is not a defense relating to a FELA case asserting and proceeding under a violation of either a safety statute (45 USC sec. 53) or proceeding under a safety regulation (45 USC sec 54-a) (see separate Pre-Trial Medical/Damages Memo).  
V.
AFFIRMATIVE MOTION IN LIMINE AS TO OPINION EVIDENCE ON 
MATTERS OF INTERPRETATION OF LAWS

First and foremost, it is a bedrock canon of statutory construction that judicial inquiry ends where statutory language is plain and unambiguous. See Conn. Nat'l Bank v. Germain, 503 U.S. 249, 253-54 (1992) ("We have stated time and again that courts must presume that a legislature says in a statute what it means and means in a statute what it says there."); BedRoc Ltd., LLC v. United States, 541 U.S. 176, 183, 186-87 (2004) (explaining that "there is no occasion to resort to legislative history" where the statutory text is clear).  This is precisely what Courts considering the cab fume regulation have determined-these regulations are clear and unambiguous. Norfolk Southern Ry. Co. v. Baker, 237 Ga. App. 292 (Ga. Ct. App. 1999); Battaglia, each discussed above.  Despite these simple tenets of law, RAILROAD attaches to its brief letters authored by Mr. English, who is now a specially retained expert listed by RAILROAD, and was once a FRA official.  RAILROAD seeks to introduce English’s “personal” expert interpretation of a clear and unambiguous FRA regulation!  One other big problem: federal employees are prohibited by federal law from offering "expert" opinions as to federal government policies or actions they handled while with the government, once the officials leave their government posts, by separate federal regulations. 49 CFR § 9.7(b), 9.9 (c). (See excerpt of FRA letter relating to these testimony regulations (Exhibit 12), and the two CFR sections (Exhibit 13).

For the above reasons, Plaintiff Doe moves the Court in limine to prohibit Mr. English, defense counsel and any other defense witnesses from offering their “legal interpretations” of the meaning of a clear and unambiguous federal regulations.  As to Mr. English, Plaintiff moves in limine also under the provisions of federal regulations prohibiting former federal officials from offering opinion evidence relating to official acts and duties undertaken while employed at federal agencies.

VI.
CONCLUSION



Where a plaintiff presents uncontroverted, relevant evidence establishing that the Locomotive Inspection Act, or its regulations, have been violated, strict liability should be directed against the defendant railroad at the close of evidence.  Further, for the reasons outlined, Plaintiff moves the court for an appropriate motion in limine to prohibit opinion evidence and argument relating to the “meaning” of clear federal regulations.
L. DOE
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