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QUESTIONS PRESENTED
I.
DID THE TRIAL COURT ERR IN SUBMITTING THE ISSUE OF CONTRIBUTORY NEGLIGENCE TO THE JURY?

II.
DID THE TRIAL COURT ERR IN GRANTING THE DEFENDANT AN OFFSET OF THE JURY VERDICT BASED UPON RAILROAD RETIREMENT BOARD DISABILITY BENEFITS RECEIVED BY THE PLAINTIFF?  


STATEMENT OF THE CASE

Plaintiff W filed a Complaint in Northampton County Superior Court against CSX Transportation, Inc. on May 30, 2006.  (R pp. 3-8).  Plaintiff alleged that Defendant’s negligence caused him to suffer personal injuries during his employ by the Defendant and entitled him to damages under the provisions of the Federal Employers’ Liability Act (“FELA”), 45 U.S.C. § 51, et. seq.  (Id.)  Defendant filed an Answer to the Plaintiff’s Complaint on July 17, 2006.  In its Answer, the Defendant denied Plaintiff’s allegations of negligence and in the alternative alleged the Plaintiff was contributorily negligent and failed to mitigate his damages.  (R pp. 9-12).


The case was tried to a jury on August 20-22, 2007, before the Honorable William C. Griffin.  (R p. 1 & p. 24).  The Defendant moved for a directed verdict on the issue of negligence at the close of the Plaintiff’s evidence (T II p. 92) (The transcript of the proceedings at trial have been produced in three volumes, the volume number will be designated in the citations herein by the Roman numeral following the “T.”) and again at the close of all evidence.  (T II pp. 89-97).  The Plaintiff moved for a directed verdict at the end of the Defendant’s evidence upon the issues of contributory negligence and failure to mitigate damages.  (Id.)  The court denied directed verdict motions relevant to negligence and submitted the case to the jury on the issues of negligence and contributory negligence.  The jury answered “Yes” as to whether the Plaintiff was injured by the negligence of the Defendant and “Yes” as to whether the Plaintiff was injured by his own negligence.  The jury assessed the comparative fault as 50% to each party.  The jury assessed the Plaintiff’s damages at $123,000.00.  (R p. 24).  


The Defendant filed a post verdict Motion For Offset on September 5, 2007, asking the Trial Court to reduce the Plaintiff’s damages by an amount equal to the sum the Defendant had paid into Tier II of the Railroad Retirement Act (“RRA”) Fund during the Plaintiff’s receipt of disability benefits from the Railroad Retirement Board (“RRB”).  (R pp. 25-62).  Plaintiff filed a Memorandum in Opposition to the Defendant’s Motion For Offset with supporting authorities arguing that the funds received by a railroad employee under the RRA are from a “collateral source” according to federal precedent and are not subject to setoff.  (R pp. 63-68).


On September 7, 2007, the Honorable William C. Griffin entered Judgment for the Plaintiff in the amount of $54,062.10 plus interest following a 50% reduction of the jury’s assessed damages of $123,000.00, based upon the jury’s assessment of the level of the Plaintiff’s negligence, and an additional reduction of $7,437.90 representing the sums sought in the Defendant’s Motion For Offset.  (R pp. 69-70).  On October 1, 2007, Plaintiff filed a Notice of Appeal from the Judgment herein.  (R pp. 71-72).


STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

The Judgment Order filed on September 10, 2007, was a final judgment resolving all the parties’ claims allowing Plaintiff to appeal to this Court.  See N.C. Gen. Stat. § 7A-27(b).  Plaintiff filed a timely Notice of Appeal from that Judgment on October 1, 2007.  (R pp. 21-22).  


STATEMENT OF FACTS

This appeal arises from injuries the Plaintiff suffered while in the employ of the Defendant on August 27, 2003.  The questions presented are whether the issues of Plaintiff’s contributory negligence was properly submitted to the jury and whether the Defendant was entitled to an offset of the verdict based upon the Defendant’s contribution to the Railroad Retirement Act Fund.  


  W, a resident of Gaston, North Carolina, was injured while performing his duties as a maintenance of way worker for CSX near Jacksonville, Florida.  The maintenance of way forces are the group of railroad employees who maintain the rails, ballast (rock) and crossties train move upon.  The maintenance of way forces typically work in large groups or “gangs.”  The gangs proceed through a section of track in an order which promotes the performance of the assigned duties.  Usually several different types of equipment move over the track with each machine performing duties which either complete the task of the preceding machine or prepare the section for the subsequent machine (i.e. a tie puller moves through a section of track pulling out crossties, and a tie inserter follows which inserts new ties in the stead of the old ties).  The work performed by the maintenance of way equipment is complemented by manual laborers or “trackmen” who perform the duties necessary to complete the task assigned to the gang.  These tasks are varied and range from handling tie plates (the metal plate between the rail and crosstie into which spikes are driven to secure the rail) to placing drinking water on the equipment for consumption by the laborers and machine operators during the day.  The duties of maintenance of way employees are assigned by seniority.  (T I pp. 9-15). 


On the day of his injury, W had the task of placing water coolers on machines in his gang.  The coolers were taken from a company pickup truck and manually hoisted to a platform on each machine.  This was W’ normal assignment and he was assisted by a co-worker at the time of his injuries.  (T II pp. 31-34).  


The cooler W and D were loading has been estimated to weigh between 65-75 pounds.  (T II p. 32).  Of course, the cooler was full at the time of W’ injury as it occurred at the beginning of the shift before any water had been consumed.  As W and D lifted a cooler to a piece of equipment known as a TWR 2000, D unexpectedly and without warning dropped his side of the cooler, suddenly pulling W to the ground and injuring his back.  (See Hackney testimony, T I pp. 17-18; W testimony T 1 pp 34-36).


Although W knew he hurt his back in the drop, he continued to work that day.  Since maintenance of way gangs typically work great distances from their home, they typically work four ten hour days a week (Monday through Thursday) and return home late Thursday or Friday to return to the work site the following Monday.  At the end of the work week, W went home and his back deteriorated over the weekend.  W’ gang was assigned to work in Tennessee the following week.  Although W traveled to the job site, he couldn’t work due to his back pain.  He reported his injury to his supervisor, Harrison Rushing, while in Tennessee.  W was examined by an emergency room doctor in Tennessee who diagnosed a low back injury and sent him home.  (T I pp. 37-41).


Upon returning to Gaston, W saw a local chiropractor, Dr. Paul Barfield; however, after three months of treatment he was really no better.  W then went to Dr. Arthur Wardell, an orthopedist, for a second opinion.  He diagnosed W as suffering from a lumbosacral sprain and found him to be occupationally disabled due to his injuries.  


STANDARD OF REVIEW

The Plaintiff was the moving party with regard to his motion for a directed verdict on the issue of contributory negligence at the close of the Defendant’s evidence.  Therefore, the evidence should be viewed in a light most favorable to the Defendant, the non-moving party.  An FELA defendant must produce some positive evidence of a plaintiff’s contributory negligence to meet its burden of proof.  It is inappropriate to submit the defense of contributory negligence to a jury in an FELA claim based upon nothing more that the occurrence of the injury and the uncontradicted testimony of the plaintiff.  Birchem v. Burlington Northern, Inc., 812 F.2d 1047, 1049 (8th Cir. 1987); Wilson v. Burlington Northern, Inc., 670 F.2d 780 (8th Cir. 1982); Dixon v. Penn Central Co., 481 F.2d 833 (6th Cir. 1973); Paluch v. Erie Lackawanna RR Co., 387 F.2d 996, 999 (3rd Cir. 1968); Morran v. Pennsylvania RR Co., 321 F.2d 402, 403 (3rd Cir. 1963).  


The issue of whether a railroad’s contribution to the Railroad Retirement Act Fund should be setoff against an FELA award is a question of law and the standard of review is de novo.  Davis v. Odeco, Inc., 18 F.3d 1237, 1245 (5th Cir. 1994); CSX Transportation, Inc. v. Gardner, 874 N.E.2d 357, 361 (Ind. App. 2007).


ARGUMENT
I.
[INTENTIONALLY OMITTED]

II.
THE TRIAL COURT ERRED IN ALLOWING THE DEFENDANT’S MOTION FOR OFFSET AND IN DETERMINING THAT DEFENDANT IS ENTITLED TO OFFSET AGAINST THE VERDICT IN THE AMOUNT OF $7,437.90 FOR RAILROAD RETIREMENT BOARD DISABILITY BENEFITS RECEIVED BY THE PLAINTIFF.


(Assignment of Error No. 2; R p. 85)


Following the return of a jury verdict herein in the amount of $123,000.00 reduced by 50% pursuant to the jury’s allocation of comparative fault, the Defendant filed a Motion For Offset.  The Defendant’s motion sought an offset of $7,437.90 for the sums the Defendant paid into Tier II of the Railroad Retirement Account.  The sum represented the amount of Tier II benefits the Plaintiff had received through an occupational disability and covered the time from the award of the benefits by the Railroad Retirement Board (“RRB”) until the Plaintiff qualified for a regular annuity under the Act. 


The Plaintiff opposed the Defendant’s motion and submitted a legal memorandum with supporting authority standing for the proposition that such a setoff is inappropriate as RRB benefits are a collateral source due in part to the mandatory nature of the contributions of the railroad, also based upon the consideration that the benefits cover all employees and are funded by contributions by the employees as well as the employer; however, the court granted the Defendant’s Motion For Offset over the Plaintiff’s objection.  (R pp. 63-70).


The Defendant’s Motion For Offset herein was based upon a restructuring of the funds generated under the Railroad Retirement Act (hereinafter “RRA”).  In 1974, Congress enacted the current version of the RRA which altered the prior Act enacted in 1937.  The RRA establishes two tiers of benefits.  Tier I is roughly equivalent to Social Security benefits.  Tier II “provides retirement benefits over and above Social Security benefits and operates similarly to other industrial pension systems.”  CSX Transp., Inc. v. Gardner, 874 N.E.2d 357, 362 (Ind. App. 2007) citing Railroad Retirement Handbook, 2006, at 5, available at www.rrb.gov/pdf/opa/handbook.pdf.  Railroad employees who are injured and unable to perform their duties may receive either an occupational disability annuity or a total disability annuity.  45 U.S.C. § 231a(a)(1)(iv), (v).  Payments under the RRA are not based upon an injury due to the negligence of the railroad employer.  To qualify for an occupational disability annuity under the RRA, the employer must have 240 months of railroad service and be permanently disabled from his normal railroad job, or be at least 60 years old with 120 months of service with the same level disability.  A total disability is granted if the employee has at least 120 months of service and is disabled from all occupations.  45 U.S.C. § 231a(a)(1).  The amount of the annuity depends upon the length of the employee’s railroad employment.  Gardner, 874 N.E.2d at 362.  Annuity payments by the RRB are not subject to assignment, tax, legal process or anticipation.  45 U.S.C. § 231 m(a). 


The RRA is funded in part by taxes paid by the employer and employee.  The Tier I tax equals Social Security tax rates.  The Tier II rate varies and is higher for the employer than the employee.  The remainder of the fund is made up of fund transfers under the financial interchange with the Social Security system, investment earnings from the trust fund, general revenue appropriations for vested duel benefit payments, income taxes on benefits and a work hour tax paid by railroad employees under the Railroad Retirement Tax Act.  Supra.

Based upon the character (paid regardless of source of disability) and nature (funding is mandatory under statute and contributed to by employer and employee), courts which have previously considered whether RRB benefits are subject to setoff against FELA verdicts have consistently prohibited such a setoff.  The earliest consideration of a motion by a railroad for an offset against an FELA verdict for sums paid into the RRB appears to be McCarthy v. Palmer, et al., 29 F.Supp. 585 (E.D. N.Y. 1939).  The court in McCarthy denied the railroad’s request for an offset under such a set of circumstances holding that the RRB benefits received by the employee were excluded from offset under the collateral source rule.  Id. at 588-89.  The court in McCarthy based its application of the collateral source rule to the employee’s RRB benefits upon the fact that the benefits were in part based upon the employee’s age and the benefits were payable to the employee regardless of the cause of his disability (“. . . there is no nexus between the purpose for which the contributions in this regard were made and the purpose for which damages in this negligence action are awarded”).  


A similar motion was denied in Hetrick v. Reading Co., 39 F.Supp. 22 (N.J. 1941) in which the court explained its evaluation of the legal basis for such a motion balanced against the legislative purpose of the FELA and RRB.  In denying the railroad’s motion, the court states:

The objects of the two pieces of legislation (FELA and Railroad Retirement Act) are entirely foreign to each other, and we are of the view that there never was a legislative intent that a jury giving consideration to the last named elements (perceiving loss in diminished earning capacity and pain and suffering in FELA awards) was to draw into its calculations the annuities provided for by the Retirement Act so that payments made by the employer under the latter legislation would be returned to it.  Under these circumstances we do not feel that the annuity was ever intended to restore injured employees to a theoretical status quo, but on the contrary was intended to make secure in society those employees suffering injury after thirty years of service, or perhaps because of thirty years of service.  Recovery under the Liability Act in such case is beside the point, because that is an attempted restorative alone.  (Id. at page 25). 

See also Nice v. C&O Railway Co., 305 F.Supp. 1167 (W.D. Mich. 1969) and Price v. U.S., 179 F.Supp. 309 (E.D. Va. 1959) aff’d 288 F.2d 488 (4th Cir. 1961).


While federal courts have allowed setoffs to defendants based upon fringe benefits a plaintiff has received which are unrelated to service to the defendant or nonvested in the plaintiff, the same courts have protected plaintiffs from the attempts of defendants to obtain set offs from funds which have vested with the Plaintiff independent of the underlying cause of action.  For example, the district and appellate courts allowed the federal government to offset a Federal Tort Act verdict with a portion of the plaintiff’s veteran’s benefits in U.S. v. Brooks, 176 F.2d 482 (4th Cir. 1969).  However, the District and Appellate Courts denied the federal government a setoff in a later Federal Tort Act claim against the plaintiff’s Civil Service Retirement benefits distinguishing between gratuitous benefits (subject to setoff) and compulsory benefit programs involving contributions from employers and employees (not subject to setoff).  U.S. v. Price, 288 F.2d 448 (4th Cir. 1961).


The decision handed down in Price v. US, 179 F.Supp. 309 (E.D. Va. 1959) by the federal district court is particularly relevant to the consideration of setoff herein and explicitly rejects the applicability of the earlier opinion of U.S. v. Brooks to plans wherein contributions are made by the plaintiff and contributions are mandatory.  The district court in Price noted that Brooks involved only “certain veteran’s benefits which are, without exception, deemed to be gratuities which the Government may withdraw or modify at will as the recipient has no property or vested right in such benefits.”  Price, 179 F.Supp. at 311 (authorities omitted).  Price on the other hand involved a claim for an offset by the U.S. government against the plaintiff’s recovery under the Federal Tort Claims Act against Price’s receipt of disability benefits under the Civil Service Retirement Act of 1956, 5 U.S.C. § 2251, et seq.  The plan was compulsory for Price and funded by contributions from the government and the employee.  The court noted there was no statutory authority for the setoff.  Price, 179 F.Supp. at 311.  


The District Court found, after reviewing applicable authority, that an employee purchased a substantial right in retirement plans through mandatory contributions and such plans were distinguishable from those without contributions by plaintiffs.  The District Court concluded that the application of the Brooks holding was “dubious” in such cases.  Id. at 312.  In dicta, the holding excluding Civil Service Retirement Act benefits from negligence setoffs was analogized to, and came to include, the Railroad Retirement Act benefits:

The Civil Service Retirement Act, like the Railroad Retirement Act counterpart, is designed, with respect to its disability provisions ‘to protect against risk of permanent loss of earnings through disability . . .’  (Senate Doc. 89, 83rd Cong., 2d Sess., Part V, p. 92, Report of Special Committee on Retirement Policy for Federal Personnel.) Congress, under the Civil Service Retirement Act, has seen fit to provide for a cessation of disability benefits upon certain conditions dependent upon the earnings of the party receiving such benefits.  To require an advance credit by way of offset upon a judgment under the Federal Tort Claims Act would do violence to the social and economic security of all federal employees similarly situated.  Id. at 314-15.  (emphasis added)  (See Hetrick above.)


The appellate decision in Price v. U.S., 288 F.2d 448 (1961) affirmed the rationale of the district court in denying a set off to the U.S., specifically stating it is the nature and not the source of the benefits which determine the applicability of a setoff.  Id. at 450-452.  A similar result was handed down by the Indiana Court of Appeals shortly after the hearing was conducted before the Trial Court herein.  The Indiana Court of Appeals addressed the specific issues of the appropriateness of allowing a defendant railroad to offset an FELA verdict by Tier II benefits received by the injured employee in CSX Transportation, Inc. v. Gardner, 874 N.E.2d 357 (Ind. App. 2007).  The Gardner Court spends time analyzing the basis of the defendant’s motion for offset (i.e. contribution to Tier II of the RRA Fund), the nature of the collateral source rule, the nature of the funds, the accepted factors for determining the applicability of the collateral source rule, and concludes a setoff should not be granted in such a situation.


The Gardner analysis is instructive for the case currently before this Court.  The relevant facts are identical.  Gardner, just as W, received RRB disability benefits during the pendency of an FELA action.  When a verdict was returned in Gardner’s FELA case, CSX moved for an offset based upon its contributions to Tier II of the RRA Fund.  The trial court in Gardner denied the motion for offset based upon the holding of the United States Supreme Court in Eichel v. New York Central RR, 375 U.S. 253 (1963), that a railroad employee’s receipt of benefits from the RRB are from a “collateral source.”  (The Trial Court herein rejected the Plaintiff’s argument of the collateral source rule based in part upon Eichel See R pp. 63-68).  


The Gardner Court identifies five factors utilized by federal courts to determine whether payments are “fringe benefits” or the result of payments made by a tortfeasor intending to indemnify itself from future liability.  The former is subject to the “collateral source” rule exclusion the latter is not.  The factors identified by the Gardner Court are:

(1) whether the employee makes any contribution to funding of the disability payment;  (2) whether the plan arises as a result of a collective bargaining agreement;  (3) whether the plan and payments thereunder cover both work related and non-work related injuries;  (4) whether payments from the plan are contingent upon length of service of the employee;  (5) whether the plan contains any specific language contemplating a set-off of benefits received under the plan against a judgment received in a tort action.  Id. at 368 citing Phillips v. W. Co. of No. America, 953 F.2d 923 (5th Cir. 1992).  


After a detailed analysis of each of the above-mentioned factors (which the court concluded are all contrary to allowing offset), the court in Gardner concluded that due to the nature of the RRB benefits “setoff is not allowed under federal common law.”  Gardner, 874 N.E.2d at 371.  Once it reached the conclusion setoff of RRB benefits is not appropriate under the federal law, the Gardner Court analyzed whether there is any congressional intent for such a setoff independent of, or contrary to, the federal common law.  After analyzing several cases from various federal circuits, the court concluded “. . . [i]t is clear the Congress intended the RRA to further the public policy of protecting railroad employees who become disabled on or off the job, and not to protect or reduce the liability of a negligent employer” and rejected CSX’s motion for offset.  Id. at 373-374.  


The Gardner court concluded that offset of RRB benefits paid to an injured railroad employee should not be granted to a railroad against an FELA verdict based upon federal precedent.  Interestingly, this is the same conclusion reached by the District Court and affirmed by the Appellate Court in Price.  The same conclusion should have been reached by the Trial Court herein.  There is no judicial precedent to support the Trial Court’s grant of offset and such action has prejudiced the Plaintiff.  


The question of whether a railroad is entitled to a setoff against an FELA verdict due to its contribution to the RRA Fund has been determined to be a question of law and the standard of review on appeal is de novo.  CSX Transportation v. Gardner, 874 N.E.2d at 361, citing Davis v. Odeco, Inc., 18 F.3d 1237, 1245 (5th Cir. 1994), cert. denied, 513 U.S. 819, 115 S. Ct. 78, 130 L. Ed. 2d 32 (1994); See also Appeal of Ramseur, 120 N.C. App. 521, 463 S.E.2d 254, 256 (NC App. 1994).  The appellate court is free to substitute its judgment for that of the preceding tribunal.  Dorsey v. University of North Carolina-Wilmington, 122 N.C. App. 58, 468 S.E.2d 557, 559 (NC App. 1996).  The appropriate remedy herein is a reversal of the trial court’s grant of an offset to the railroad.  Should this court agree with W upon the issue of the trial court’s action in refusing to grant his motion for directed verdict on the issue of contributory negligence and order a new trial in compliance therewith, it would also be appropriate to direct the trial court that such an offset is contrary to the holding of this court and prohibit such a ruling upon retrial.  Should this court rule that a new trial is not appropriate herein, a reversal of the trial court’s granting of offset herein is appropriate with a reinstatement of the amount of damages awarded to W by the jury.  


CONCLUSION

For the reasons stated herein,   W asks the court to conclude the issue of contributory negligence should not have been submitted to the jury and the railroad is not entitled to a setoff from any verdict returned in his favor; to vacate the trial court’s order awarding W damages and costs and to remand for a new trial.


Respectfully submitted this _____ day of March, 2008.
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